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Recent Class Action News

Yahoo! Scores Victories in Class Actions

Over Microsoft’s Unsolicited Offer

Microsoft Corporation’s unsolicited offer to buy Yahoo! Inc.
spawned several lawsuits in California and Delaware challenging
the Yahoo! board's response to Microsoft's proposal and the com-
pany’s implementation of certain change-in-control employee
retention plans. Skadden'’s class action litigators and corporate
lawyers from the East and West Coasts are collaborating to repre-
sent Yahoo! Inc. in responding to the offer.

Recently, the Delaware Court of Chancery denied the plaintiffs’
second request to expedite the proceedings and set a prompt trial
date, a major victory for our client. Previously, the court had denied
a similar motion, which had been based on the argument that
implementing the employee retention plans would prevent Microsoft
from proceeding with its proposal to acquire Yahoo! After losing
that motion, the plaintiffs amended their complaint, asserting
purely derivative claims about the Yahoo! board’s negotiations with
Microsoft. Yahoo! moved to dismiss the amended complaint, and
then plaintiffs moved for the second time to expedite the case.
This time they argued that both the employee retention plan and a
commercial agreement between Yahoo! and Google were coercing
stockholders into voting against the insurgent slate of directors,
which was led by Carl Icahn. Within hours after receiving Yahoo!'s
brief the court denied plaintiffs" motion, holding that very little had
changed and there was no good cause for imposing upon Yahoo!
the increased burdens of time, effort and expense of an expedited
trial. The court encouraged the parties to confer and set a prompt
briefing schedule on the defendants’ motions to dismiss. The court
also granted Yahoo!’s motion to stay discovery pending the resolu-
tion of the dispositive motion to dismiss.

Litigation Victory Allows Activision Deal to Go Forward

On July 8, 2008, the shareholders of Skadden client Activision, Inc.
— which owns such breakout hit games as “Guitar Hero,” “Call of
Duty” and “Tony Hawk" — approved the combination of Activision
with Vivendi Games, owner of the popular “World of Warcraft.” The
$18 billion transaction was made possible by a Skadden victory in
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Communicating Ethically
With Potential Class Members

By David Clancy | Partner | Boston

In 2007, the American Bar Association issued a

significant ethics opinion — Formal Opinion 07-445
— addressing a recurring issue for class action defendants: the propri-
ety of communicating with putative class members before the issue of
class certification has been decided.

This issue lies at the intersection of three Model Rules of Professional
Conduct: (1) Model Rule 4.2, which generally prohibits a lawyer from
communicating with a person represented by counsel, (2) Model Rule
7.3, which limits a lawyer's solicitation of clients and (3) Model Rule 4.3,
which generally prohibits rendering legal advice to a person with an
interest adverse to one or more of the lawyer’s clients.

In Formal Opinion 07-445, the ABA articulated a permissive ethical
standard that will figure prominently in any case-specific debate about
the propriety of contacting potential class members:

Before a class action has been certified, counsel for plaintiff and
defense have interests in contacting putative members of the
class. Model Rules of Professional Conduct 4.2 and 7.3 do not
generally prohibit counsel for either plaintiff or defendant from
communicating with persons who may in the future become
members of the class. Both plaintiff's and defense counsel must
nevertheless comply with Model Rule 4.3.

It is important not to make too much of this new ABA opinion; com-
municating with proposed class members still requires a party and its
counsel to engage in a careful analysis before any communication is

made. Consider the following points:

» Each state has its own body of ethical rules that may or may not
track the Model Rules of Professional Conduct. And each state
has its own arbiter of the local ethical rules. Formal Opinion 07-445
itself notes that the “rules of professional conduct” and “opinions
promulgated in individual jurisdictions are controlling.”
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In this issue of the Chronicle, Skadden partner David Clancy writes about
precertification communications with putative class members, counsel

Molly Meegan provides an update on lending practices class actions, and
veteran trial lawyer and partner Raoul Kennedy shares his experience of how
trying a class action differs substantially from trying an individual action.

Recently | gave a CLE presentation at a client's headquarters on current
trends in consumer class actions. The dialogue with inside counsel was
very informative, and | wanted to share with you eight of our collective
trend observations:

1. Increased federal court filings \With the advent of the Class Action
Fairness Act (CAFA), many class actions are filed in federal court in
the first instance, particularly in jurisdictions seen as more favorable
to class certification. Interestingly, in 2007 federal filings for consumer
fraud actions were up 156 percent from the latter half of 2001. See
Federal Judicial Center, The Impact of the Class Action Fairness Act
of 2005 on the Federal Courts (April 2008).

2. Increased focus on pleading requirements In the wake of deci-
sions such as Dura Pharmaceuticals, Twombly and Tellabs, trial courts
are paying closer attention to whether facts supporting the essential
elements of causes of action have been adequately pled. When
Missouri's Supreme Court — which can hardly be described as
defendant-friendly — issued mandamus to decertify a class because
the class definition was overbroad and could not be made sufficiently
definite, it became clear that the trend for increased scrutiny of pleading
requirements was impacting state courts, too. See Coca-Cola Co. v.
Nixon, 249 S.W.3d 855 (Mo. 2008).

3. Plaintiffs’ creative attempts at aggregate proof Plaintiffs continue
to try to import into consumer class actions concepts like “fraud on the
market,” economic modeling and fluid recovery in order to avoid having
individual issues of reliance, causation and damages preclude certification.
Some courts have clearly rejected this approach. See, e.g., McLaughlin
v. American Tobacco Co., 522 F.3d 215 (2d Cir. 2008); International
Union of Operating Engineers Local No. 68 Welfare Fund v. Merck &
Co., 929 A.2d 1076 (N.J. 2007). Others have not. See In re Neurontin
Marketing and Sales Practices Litig., 244 F.R.D. 89 (D. Mass. 2007).

It remains to be seen whether the U.S. Supreme Court's recent RICO
decision in Bridge v. Phoenix Bond & Indemnity Co., 128 S. Ct. 2131
(2008) undercuts McLaughlin in the way that Judge Jack Weinstein
recently posited in his “draft” opinion favoring class certification in
the Zyprexa multidistrict litigation in the Eastern District of New York.

4. The never-ending battle over conflicts of law A few years ago
Skadden persuaded the lllinois Supreme Court that it could not facilitate
a nationwide class by applying Illinois consumer fraud law to all class
members'’ claims simply because the defendant was an lllinois resident.
Avery v. State Farm Mutual Automobile Ins. Co., 835 N.E.2d 801 (lll. 2005);
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the Delaware Court of Chancery, which refused to enjoin the share-
holders’ vote on the deal. After a month of expedited discovery and
briefing, the chancellor observed that the litigation marked an instance
in which “the world of M&A meets the "World of Warcraft."” Where
no other bidder has emerged despite relatively mild deal protection
devices, and considering “current market conditions,” the court indi-
cated that a plaintiff must make a “particularly strong showing” to enjoin
a vote and risk disrupting a potentially value-maximizing opportunity.
Adopting Skadden’s arguments almost verbatim, the court concluded
that “[blecause the plaintiff could not establish the materiality of its final
three disclosure claims, the motion for a preliminary injunction is denied.
The July 8, 2008 meeting may proceed. GAME OVER.”

Allianz Defeats Injunction Against ‘Reverse Auction’
When a company faces multiple class actions brought by different law

firms, may it negotiate a settlement of one action without including in
the negotiations lawyers from the competing class actions? The U.S.

Need CLE?

Just give us a call.

but see Kelly v. Microsoft Corp., 2008 WL 509332 (W.D. Wash. Feb. 22,
2008) (applying Washington’s Consumer Protection Act and unjust enrich-
ment law to an entire nationwide class). Subsequently, we convinced
the lllinois Supreme Court not to apply the consumer fraud law of a non-
resident manufacturer's residence — California — to facilitate certification
of a nationwide class. Barbara’s Sales, Inc. v. Intel Corp., 879 N.E.2d 910
(Ill. 2007). Now plaintiffs are pleading their claims under the federal RICO
statute so they can argue that there are no conflicts of law issues to
prevent certification.

5. Creative pleading about who is the real party in interest It used to
be that the named plaintiff in a consumer class action was the person
who bought and used the good or service. Not anymore. To distance
themselves from reliance, causation and other individual issues, lawyers
are finding other clients, such as third-party payors (like union health
benefit plans), and even state and local governments in qui tam and
public nuisance actions.

6. Heightened scrutiny of settlement classes CAFA’s requirement
that state regulators receive notice of all class action settlements —
along with CAFA's strict standards for approval of coupon settlements
— have caused trial courts to give proposed class action settlements a
much harder look. For example, the same trial court that had prelimi-
narily approved the settlement of a class action about the “ionic breeze”
air purifier ultimately refused to approve the settlement. See Figueroa v.
Sharper Image Corp., 517 F. Supp. 2d 1292 (S.D. Fla. 2007). The defendant
then went into Chapter 11.

7. Continued conflict over issues classes The Second and Ninth
Circuits have rejected the Fifth Circuit’'s conclusion that Rule 23(b)(3)
must be satisfied overall before an issues class can be certified.
Nevertheless, the Second Circuit recently rejected an issues class in
McLaughlin because certifying one would not substantially advance
the litigation, and the Eighth Circuit recently rejected one for the same
reason in In re St. Jude Medical, Inc., 522 F.3d 836 (8th Cir. 2008).

8. Continued focus on adequacy and claim splitting \\Where the named
class representative is subject to unique defenses, courts often find that
he is an inadequate class representative. See Alleman v. State Farm Life
Ins. Co., 508 F. Supp. 2d 452 (W.D. Pa. 2007). And where the plaintiff
carves out of the class definition people who have suffered serious harm,
such as personal injuries, some courts conclude that such claim-splitting
runs afoul of the adequacy requirement. See, e.g., In re Krueger v. Wyeth,
Inc., 2008 WL 481956 (S.D. Cal. Feb. 19, 2008).

We hope the articles in this issue of the Chronicle supply information and
insights that will be useful to you in defending class actions, and we welcome
your topic suggestions for future issues.

— J. Russell Jackson, editor

Court of Appeals for the Ninth Circuit recently answered this question
"yes,” reversing an injunction issued by the Central District of California.
Skadden client Allianz Life Insurance Company of North America was
facing a putative nationwide class action in the Central District, as well
as similar state and nationwide classes across the country, including
in its home state of Minnesota. Once the California plaintiffs learned
that Allianz was talking settlement with the Minnesota plaintiffs, they
asked the California federal court to enjoin the negotiations, condemning
them as a collusive “reverse auction” designed to “set the standard in
terms of structure and benefits” for any potential settlement of the
California case. The trial court issued the requested injunction, and
Skadden appealed, arguing that the order violated the All Writs Act and

the Anti-Injunction Act. The Ninth Circuit agreed, reversing the order
as an abuse of discretion and explaining that if plaintiffs’ argument
"were accepted, ... no settlement could ever occur in the circumstances
of parallel or multiple class actions ... without [the defendant] being
accused ... of participating in a collusive reverse auction.”
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Update on Class Actions
Challenging Lending Practices

A look at recent class actions challenging lending practices provides
an update on the continuing subprime mortgage crisis:

In Saavedra v. GMAC Mortgage LLC, Case No. CV 07-07050
AG (CTx) (C.D. Cal. First Am. Compl. Filed May 5, 2008), plaintiffs
assert that the loan originator, servicer, securitizer, and current
owner and trust all failed to disclose the terms and conditions of
OPTION ARM, or adjustable rate mortgage, loans.

Several FHA and ECOA disparate treatment and impact cases
have been filed. The cases, which include Guerra v. GMAC LLC,
C.A. No. 2:08-cv-01297-LDD (E.D. Pa.); Ramirez v. GreenPoint
Mortgage Funding, Inc., Case No. 3:08¢cv00369 (THE) (N.D. Cal.);
and Alleyne v. Flagstar Bank, FSB, C.A. No. 07-12128-RWZ (D.
Mass. 2007), focus on discretionary pricing policies, including
yield-spread premiums. Motions to dismiss are pending, and
Skadden expects to raise significant issues with respect to the
question of class certification.

In NAACP v. Ameriquest Mortgage Co. et al., No. SACV 07-0794
(C.D. Cal. Sec. Am. Compl. Filed Mar. 7, 2008), the NAACP has
brought a reverse redlining lawsuit against a number of separate
lenders. Similar class action cases have been brought by private
plaintiffs, see Jones v. Wells Fargo Bank, N.A., No. BC 337821
(Cal. Super. Los Angeles County 2005), as well as at least one
municipality, see Baltimore v. Wells Fargo Bank, N.W., Case No.
1:08-CV-00062-BEL (D. Md. 2008).

On Feb. 26, 2008, the Federal Reserve Bank of Boston issued

a working paper on credit card redlining. See Cohen-Cole, Ethan,
“Credit Card Redlining” (2008). FRB of Boston Quantitative
Analysis Unit Working Paper No. QAUO08-1 available at SSRN:
http://ssrn.com/abstract=1098403. The paper details the results
of a study of the availability of consumer credit in majority black
communities and purports to find a negative correlation between
access to credit cards and neighborhood racial composition. The
study marks the first time redlining has been alleged in connection
with the credit card industry. It is likely to spawn significant class
action activity.

Star Gas Wins Dismissal of Class, Derivative Complaints

After Star Gas L.P. — the nation’s largest distributor of home heating
oil — announced an earnings decling, its trading price plummeted 80
percent and a slew of federal securities class actions and derivative
actions ensued in Connecticut. Even after Skadden successfully
obtained dismissal of the federal class actions, the derivative plaintiffs
continued to press their complaint in state court. Skadden recently

scored a major victory for Star Gas, obtaining dismissal of the deriv-

ative action in Connecticut Superior Court. The case had raised novel
issues about pleading demand futility in limited partnership derivative
actions under Delaware law, and our litigators successfully demon-
strated that the plaintiffs had failed to do so adequately. The case is
currently being appealed.

California Court Tells Pier 39 Plaintiff to Take a Leap

A plaintiff filed a qui tam action in Superior Court in San Francisco
alleging that Skadden client Pier 39 Development Corporation had
secret ownership interests in various tenants of Pier 39. As a result
of those interests, the plaintiff alleged, the tenants had been signifi-
cantly underpaying rents to the city of San Francisco. Although the
plaintiff had filed on behalf of the city, the city declined to take over
the case when given the chance. Skadden demurred, arguing that
the court lacked subject matter jurisdiction because the underlying
facts all had been publicly disclosed before the case was initiated.
The trial court sustained the demurrer and — after giving plaintiff one
leave to amend — ultimately sustained the demurrer without leave to
amend. Pier 39 is America’s third-most-visited tourist attraction, with
approximately 11 million annual visitors.

RICO Complaints Against Jackson Hewitt Dismissed

The firm recently won a significant victory for Jackson Hewitt — the
nation’s second-largest tax return preparation company — by obtaining
the dismissal of a RICO class action in federal court in lllinois. The
win follows a similar court victory in October in New Jersey federal
court. The cases had alleged that although the company sold warranties
to customers vouching for the accuracy of tax returns it prepared, those
warranties actually were worthless because they required customers
to produce supporting documentation and because franchisees inserted
fraudulent and unsupportable deductions into customers’ returns. The
parties continue to litigate whether any state law claims could arise
from this allegation.

Skadden Wins Dismissal of Claims Against Countrywide Director
In May, the U.S. District Court for the Central District of California
dismissed a shareholder derivative action asserting securities fraud
against a former Countrywide outside director under the Securities
Exchange Act of 1934 and state laws regarding breach of fiduciary
duty and waste. Skadden'’s client was one of only two directors to
be dismissed from the action. The court held that because none of

the “red flags” alleged by the plaintiffs could be expected to come

to the director’s attention, the plaintiff had failed to plead scienter
adequately.

Fifth Circuit Reverses Punitive Damages Award

State Farm Fire and Casualty Company faces hundreds of individual
suits in Mississippi and Louisiana challenging the company's conclusion
that the policyholders’ Hurricane Katrina claims under their homeowners’
policies are barred by the flood exclusion contained therein. In the appeal
of the first Hurricane Katrina case to have been tried to a jury in federal
court in Mississippi, Skadden persuaded the U.S. Court of Appeals for the
Fifth Circuit to reverse a punitive damages award of $1 million — which
the trial court had remitted from a verdict of $2.5 million — and hold
unanimously that punitive damages were unavailable as a matter of law
and should not have been submitted to the jury. The Fifth Circuit also
held that the issue of whether the property damage was caused by
wind or by flood should have gone to the jury, rather than be decided
by the judge.

Basell-Lyondell Deal Survives Court Challenge

A shareholder filed a putative class action in Texas state court chal-
lenging the acquisition of Lyondell Chemical Company by Skadden
client Basell AF, arguing that Lyondell's board had used an inadequate
process to value the company. After expedited discovery and briefing,
the trial court refused to temporarily enjoin the shareholder vote that
approved the merger, which closed in December. At the subsequent
class certification hearing, Skadden argued that the named plaintiff had
no standing because it sold its shares before the merger closing.
The court agreed, dismissing the suit for lack of standing.
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Putative Class Against Virgin Mobile Shot Down

Skadden won dismissal of a putative class action against Virgin Mobile
alleging deceptive trade practices and breach of contract for the
company'’s alleged failure to adequately advise New York state resi-
dents about the terms and conditions of its “pay-as-you-go"” service
plan. Specifically, the plaintiff objected to Virgin's requirement that
users “top up” their accounts with a payment of $20 every 90 days,
regardless of whether the account has a positive balance. In dismissing
the action in its entirety, the trial court (the New York Supreme Court)
observed that Virgin Mobile's policy was adequately disclosed in both
the Terms of Service booklet and on the company’s Web site.

Court Approves Merrill Lynch-Tyco Settlement

The Southern District of New York recently approved a $4.9 million
class action settlement involving Skadden client Merrill Lynch. The
complaint had alleged that Merrill Lynch's research reports on Tyco
International Ltd. were false and misleading. The first complaints had
been filed within a week of the NASD's filing of an administrative
complaint against a former Merrill Lynch research analyst, whom it
was alleged had issued unreasonably favorable research reports on
Tyco stock because she had a close relationship with former Tyco
CEQ Dennis Kozlowski and wanted to curry his favor and win more
business from him. During the putative class period, Tyco's stock
had lost $75 billion in market capitalization. The trial court approved
such a small settlement because of the “grim prospects” the class
faced following favorable Second Circuit rulings that Skadden had
obtained for Merrill Lynch in related cases. Subsequent to approving
the settlement, the court dismissed two of the last remaining opt-
out complaints for failure to plead loss causation adequately.

Delaware Supreme Court Affirms Stock Exchange Settlement
The Philadelphia Stock Exchange can move forward with its $652 million
acquisition by The NASDAQ Stock Market, Inc., thanks to a recent victory
in the Delaware Supreme Court. In June 2006, a putative class action
was commenced in the Delaware Chancery Court against the Philadelphia
Stock Exchange, its board of governors and six strategic investors that
had made minority investments in the PHLX, including Skadden client
Merrill Lynch. In June 2007, the case was settled so the PHLX could
pursue strategic alternatives, which ultimately resulted in the agreement
to be acquired by NASDAQ. But in September 2007, several shareholder
groups objected to the settlement. The Delaware Court of Chancery
subsequently approved a mandatory settlement over the objections
of people claiming to represent 50 percent of the class. Afterward, two
groups of objectors appealed. Following expedited briefing, argument

before a three-judge panel, and then argument en banc, the Delaware
Supreme Court unanimously affirmed the order approving the settlement.

Oil Companies Settle MTBE Groundwater Suits

After two years of negotiations, Skadden clients BP America Inc., Chevron
Corp., ConocoPhillips Company and Shell Oil Company recently announced
the settlement of cases brought by 153 public water providers in 17
states, which had been consolidated in the Southern District of New
York for pretrial discovery in a federal multidistrict litigation. Plaintiffs
had alleged that MTBE (Methyl Tertiary Butyl Ether) — which was added
to gasoline for 30 years to reduce smog emissions — caused ground-
water contamination. The settlement calls for the companies to pay
$423 million in cash, and includes a protocol that would require the
defendants to pay a portion of future groundwater treatment costs if
certain conditions are met.

Q&A | Raoul Kennedy

Partner | San Francisco

Recently, Raoul Kennedy discussed the ways that class action trials
differ from ordinary trials in commercial litigation. The State Bar of
California named Raoul its Trial Lawyer of the Year in 2005 and its Liti-
gation Section simultaneously inducted him into its Trial Lawyer Hall of
Fame. Raoul also is a co-author of the California Complex Litigation
Manual and the California Expert Witness Guide.

Q. Raoul, you've tried literally scores of cases, many of which
have been class actions. How does your strategy in trying
a class action differ from your strategy in more typical
commercial trials?

A. It's important to remember that class certification is always
provisional — it can be revisited by the court at any time. Thus,
one of my strategies is to frequently remind the court through
objections and motions how plaintiffs’ proffers of evidence differ
significantly from how plaintiffs previously told the court they
were going to prove their case. I'm constantly asking myself how
everything at trial impacts not only the substantive merits of
the case, but also the issues of class certification.

Q. But if the trial court already has certified the class, can you
really expect it to decertify the class in the middle of trial?

A. You'd be surprised. Class actions tend to change more over time
than other cases. Plaintiffs make one set of assertions to avoid
dismissal, another to facilitate class certification, and still another
to avoid summary judgment. In motion practice, plaintiffs can
spackle over the significant gaps in proof, either for their individ-
ual case or for the classwide common proof. But what gets tried
often looks very little like the proof that plaintiffs promised in the
first place. Reminding the judge of this fact — and attempting to
hold plaintiffs to what they said they would prove — not only pro-
vides grounds for revisiting the whole issue of class certification,
it presents a wonderful record for a subsequent appeal of class
certification.
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Q. Are there particular strategies you use for examining
class action witnesses?

A. | focus very carefully on the class representatives, who are a
defense lawyer's delight. Frequently these people have not had
to expend much effort to prosecute the class claim. But at trial,
they may have had to sit through as much as six weeks of evi-
dence. Often they lose some of their exuberance for the class
claim, and they can make some stunning admissions. What they
say often presents a paradox; it may help the common class claim,
but fail to prove a necessary element of their individual claim.
Or vice versa. This impacts not only the substantive elements
of the claims, but also the issues of adequacy and typicality.

Q. There are frequent articles written about how companies
are risk averse and ultimately settle class actions. Have you
found that to be the case in your practice?

A. Class action defendants certainly must carefully identify the
potential risks of a litigation strategy and the probabilities of those
results occurring. And I've had plenty of clients determine that
settling made the most business sense in a particular class
action. But the growing body of case law restricting class certifi-
cation — as well as tort reform initiatives that remove or limit cer-
tain types of available damages — make me more and more
comfortable trying a class action to verdict. In many cases under
817200 of California’s Unfair Competition Law, punitive damages
and compensatory damages are not recoverable, and thus the
ultimate amount at stake in a restitution claim may not be that
much. For example, in one 817200 case, we had put on six
weeks of evidence and both sides had rested when the judge
finally pressured the parties into settling. In the settlement, the
class recovered less than $100,000 in restitution. The plaintiffs’
lawyers, in contrast, took home $17 million in fees. Still, the total
amount paid by the defendant was much less than the hundreds
of millions of dollars pled in the complaint, as well as the amount
we might have settled for before trial. Trying the class claims
really paid off for the client in that instance.

Q. Is there any part of trial preparation that you approach differ-
ently in class action cases than in other multiparty cases?

A. One area that requires early thought is witnesses. Ordinarily, | like
to introduce, at trial, testimony from the defendant’s customers
who are satisfied with the product and disagree with the plaintiffs’
allegations. Once a class action is certified, however, communi-
cations with class members can become a legal minefield. That's
why | think it's important to identify such witnesses before any
class is certified, and to preserve their testimony through written
statements or otherwise.

Q. Do you have any final words of advice for defendants
facing a class action trial?

A. Make sure you don't get snookered into trying a case that is
different than the one that was actually certified, and if the court
tries to force you to do so, carefully preserve your record for appeal.
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Upcoming Conferences

08.05.08

Bansal Participates in PLI's Supreme Court Review

Preeta Bansal has joined the faculty for the Practising Law Institute’s
Tenth Annual Supreme Court Review, covering the Court's October
2007 term. At the Review, held in New York and Webcast live, Preeta
will speak on “Federalism, Supremacy Clause and Business Interests.”

08.10-12.08

Raman Participates in 13th Annual Loan Servicing Conference
Anand Raman will moderate a panel discussion at the California Mort-
gage Bankers Association 13th Annual Loan Servicing Conference in
Las Vegas. Anand’s panel is entitled “Legal News You Can Use: An

Update on Enforcement Actions and Private Litigation Against Servicers
and Best Practices for Servicing in the Current Legal Environment.”

08.29.08

Schnabl and Bedard Join Investment Arbitration Course
Partner Marco Schnabl and counsel Julie Bedard have joined the
University of Lima’s course on Advanced International Arbitration.
The course will look at “NAFTA: The Experience of the United
States in Investment Arbitration.”

09.15.08

Jackson Speaks on Preemption

Russell Jackson will address preemption issues on a panel at the
New York City Bar Association’s Products Liability Committee’s Annual
Seminar on Developments in Products Liability: Settling Mass Torts
Cases After the Vioxx Settlement & Supreme Court Preemption
Update. Russell is the incoming chair of the City Bar’s Products
Liability Committee.
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9.16-18.08

Sandler Speaks at Executive Round Table

Andy Sandler will speak at the Executive Round Table's Conference
on Changes, Enforcement, and the Government Response in Chicago.

09.23.08

Sandler, Klubes and Raman to Address PLI’s Subprime Institute
Andy Sandler will co-chair the Practising Law Institute's 2008 Sub-
prime Institute in New York. Andy will moderate and Ben Klubes
will participate in a discussion on the topic: “Subprime Consumer
Focus: Litigation and Enforcement.” Anand Raman will address the
topic: “Subprime Investor Focus: Can Investors Be Protected?”
Anand will discuss secondary market liability issues, recent legislative
developments and their impact, and the expanding international market
for securitization and its potential impact on investor liability issues.

9.24.08

Sandler to Moderate Panel on Experts

Andy Sandler will moderate a panel on “Getting the Experts Involved:
Maximizing Assistance from Federal, State and Local Enforcement”
at the Fifth National Forum on Preventing, Detecting and Resolving
Mortgage Fraud in Scottsdale, Ariz.

10.17.08

Skadden Presents Subprime Conference

Class Action Group attorneys in New York and Washington, D.C.
will present a conference on recent subprime enforcement and
litigation developments at Skadden’s New York office. Andy Sandler
and Jay Kasner will provide the conference overview. Topics to
be covered include:

e The Subprime Tsunami: Who's Suing Who for What?
(Ben Klubes)

« Securities Class Action Litigation in the Subprime Arena
(Susan Saltzstein and Chuck Walker)

» Securities Law Meets Lending Law: Securities Enforcement
Activity (Colleen Mahoney)

» State Attorneys General Investigations and Litigation (Anand
Raman and Gary DiBianco)

« Bank Regulators Response: Recent Bank Examination Activity
(Joseph Barloon)

» Loan Put Back Claims and Litigation (Scott Musoff)

« Compliance Issues and Due Diligence in the New Environment
(Molly Meegan)

» Banking Transactions and Regulatory Issues in a Changed Market
(William Sweet)

10.26-29.08

Sandler, Klubes to Address CRA and Fair Lending Colloquium
Andy Sandler and Ben Klubes will speak at the 2008 CRA and Fair
Lending Colloquium in Orlando, Fla.

10.27-28.08

Birnbaum Co-Chairs ACI Conference

Sheila Birnbaum is co-chairing the American Conference Institute’s
conference on Positioning the Class Action Defense for Early Success,

which will be held in Scottsdale, Ariz. Sheila is scheduled to speak on
"“The Benefits and Risks of Class Arbitration and Negotiating/Structuring
Effective Settlements Before Exorbitant Fees Are Incurred.” Russell
Jackson also will be presenting at the conference.

10.28-29.08

Sandler to Moderate Panel at ACl Forum

Andy Sandler will moderated a panel on State Attorney General Inves-
tigations and Enforcement Activity at the American Conference Institute’s
Third National Subprime Litigation and Enforcement Forum in New York.

[ 'Communicating Ethically” continued from page 1]

» Local court rules also may address the issue of communicating
with putative class members. For example, Local Rule 23(c) of
the Northern District of Georgia requires parties to confer on the
issue of communication with putative class members within
20 days of service of the complaint and report the results of
their conference to the court, which may then enter an order
limiting communication if “failure to so limit communications
would likely result in imminent and irreparable injury to one of
the parties.”

» The case law as well varies from jurisdiction to jurisdiction and
is constantly developing. Many cases take a common sense,
permissive approach. But others do not. For example, in Bublitz
v. DuPont de Nemours and Co., 196 F.R.D. 545, 548 (S.D. lowa
2000) — a case brought by DuPont employees about a sever-
ance plan — the court held that “[w]here the defendant is the
current employer of putative class members who are at-will
employees, the risk of coercion is particularly high.” This led
the court to impose a variety of limitations on DuPont’s com-
munications with proposed class members. For example, as
to certain topics, DuPont could thereafter communicate with
proposed class members only in writing.

Even if one concludes that the law and the ethical rules actually allow
contact with proposed class members, a significant issue remains:
precisely how to engage in that contact. This requires making sure
the communication fairly appraises potential class members of the
necessary facts, particularly if the communication is not made in the
ordinary course of business and requires of the recipients a decision
that may impact their rights in the litigation. For example, in In re M.L.
Stern Overtime Litig., — F. Supp. 2d —, Case No. 07-CV-0118-BTM,
2008 WL 2156342, at *4 (S.D. Cal. Jan. 4, 2008), the defendant’s
CEO sent to putative class members (who were account executives
at the company) a letter containing an offer of settlement. The court
criticized various aspects of the letter, including its failure to specifi-
cally direct the recipient to the text of the complaint, and ordered the
defendant to send a curative letter.

In sum, the issue of contacting proposed class members before a
decision on class certification requires careful navigation, and, to use
nautical terminology (appropriate for this summertime edition), the
ABA’'s 2007 Formal Opinion 07-445 is an important star to steer by
— but it is by no means the only one.
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