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By Nate Raymond

Convincing a federal judge to knock a whole industry out 
of a mass tort is no small feat. 

But it took a judge in Kentucky just one week after 
hearing arguments by Mark Cheffo of Skadden, Arps, Slate, 
Meagher & Flom and Lori Cohen of Greenberg Traurig 
to do just that in litigation over the recalled painkillers 
Darvon and Darvocet. As we reported, Covington, Ky., 
federal district court judge Danny Reeves ruled Monday 
that claims against 11 generic drug companies that sold 
generic Darvon were barred by the U.S. Supreme Court's 
June 2011 decision in PLIVA Inc. v Mensing, which held 
that federal law preempts state-law failure-to-warn claims 
against generics.

Monday's decision marks the third time a judge has applied 
Mensing to strip claims against generics out of multidistrict 
litigation--and it may have the greatest practical effect of 
any of those post-Mensing dismissals. Judge Reeves's 
ruling technically impacts just 33 suits, but Skadden's 
Cheffo estimates that it should apply to over 700 claims in 
the MDL. Lawyers for the plaintiffs, meanwhile, have said 
they have thousands more claims held in reserve. "We 
think that our Mensing decision will have quite a sweeping 
impact," said Greenberg Traurig's Cohen.

The two lawyers are part of the defense steering 
committee in the MDL, which includes 167 suits against 
generic drug makers and brand manufacturers Eli Lilly 
and Xanodyne Pharmaceuticals. Unlike the drugs targeted 
in a lot of pharmaceutical mass torts, Darvon was on 
the market for half a century before the Food and Drug 
Administration yanked the painkiller in 2010. Many of its 
largest manufacturers were generics, including Skadden 
client Vintage Pharmaceuticals and Greenberg Traurig 
client Teva Pharmaceuticals USA.

The court allowed the plaintiffs to amend their complaints 
in the Darvon litigation after the Supreme Court issued its 
Mensing decision last June. Cohen said she and Cheffo took 
the lead in briefing the generic defendants' Mensing arguments 
for dismissal. During oral arguments on Feb. 27, the two 
teamed with Bryan Pratt of Shook, Hardy & Bacon to go up 
against Lou Bograd of the Center for Constitutional Litigation, 
who argued the Mensing case at the Supreme Court.

"This was a type of test case for the plaintiffs," Cheffo 
told us, adding that it was "the first MDL case where they 
tried to use all the distinguishable factors" that might 
avoid dismissal under Mensing. Among other things, the 
plaintiffs argued that unlike Reglan--the drug at the center 
of the Mensing case--Darvon was actually banned from the 
market. Bograd argued at the February hearing that the 
plaintiffs' claims were distinguishable from failure-to-warn 
claims addressed in Mensing, since they involved "a drug 
that should never have been sold."

Covington, Ky., federal district court judge Danny Reeves 
disagreed. "While the plaintiffs attempt to get around Mensing 
by asserting 'failure to withdraw' rather than failure to warn, 
they have not demonstrated that their so-called wrongful 
marketing claims escape preemption," he concluded.

Cohen said she expects Judge Reeves may indicate at 
a March 19 hearing about how his decision will affect other 
cases in the MDL. The plaintiffs' lawyers, meanwhile, could 
attempt to file whatever claims they have in reserve in state 
court, though the defendants could still use Judge Reeves 
decision to seek dismissal there. Defendants in other suits 
against generics are likely to cite Monday's ruling in their 
cases, too, according to Cheffo. 

"This goes far beyond Darvon," Cheffo said.
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