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October 5, 2012 

 

ASF INTERIM AND PERMANENT CPO RELIEF REQUEST RE SECURITIZATION 

OVERVIEW:  The following document is organized in three sections.  Throughout these sections, 

we use the term “entity” rather than “securitization entity” because we are attempting to define 

the parameters of “securitization entities,” and using the term would create circularity with 

respect to that effort.  Our focus throughout the document is, however, securitization entities.  

We have also included covered bond structures, which are closely related to securitizations but 

are more explicitly secured financing structures.  Finally, we note that we have not separately 

described the warehouse facilities that may be used to hold assets pending securitization of those 

assets, but believe those should be encompassed, where relevant, within the description of the 

categories of securitization to which they relate. 

In this document, we discuss obtaining relief for “entities” rather than solely for persons who 

might be deemed “commodity pool operators” for such entities.  As we have discussed, we 

believe that, for securitizations, effective relief must exclude the entities themselves from the 

definition of “commodity pool” and should not merely exempt participants who might be viewed 

as CPOs of such entities.  We realize that this will likely be part of a longer term solution rather 

than the shorter term relief that the Staff is working on as an interim fix.  For the shorter term 

relief, we reiterate the importance of not characterizing securitization entities as commodity 

pools. 

Section I of this document defines the scope of the pipeline and legacy relief we are seeking as 

an interim solution.  This relief would have two components.  The first component would 

provide relief for pipeline transactions in all categories for which we are seeking long term 

relief—in other words, for securitization transactions that we believe should be permanently 

excluded from the definition of “commodity pool,” even though they include limited swaps.  As 

a bridge to allow pipeline transactions to continue to occur, we are asking the Commission to 

include relief within the no-action letter and long-term relief for entities that would fall within 

our proposed categories for ongoing relief as described in Sections II and III, if they issue 

securities between (i) the effective date of the inclusion of “swaps” as commodity interests for 

purposes of the definition of “commodity pool” and “commodity pool operator” and (ii) the 

effective date of permanent forward-looking relief for new securitization entities and existing 

securitization entities that will engage in new issuance activity.  We realize that permanent relief 

will not be part of this interim no-action relief.  However, if we do not have clear exclusions for 

entities that engage in transactions between the effective date of the “swap” definition and the 

effective date of any relief, we will see many anticipated securitization offerings terminated and 

any surviving pipeline transactions restructured to accommodate possible compliance scenarios 

and expenses that will significantly alter the pricing of those transactions.  Our members 
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continue to be concerned that such consequences may have adverse effects on the availability of 

credit and thus on the real economy. 

The second component takes a principles-based approach, but with an emphasis on exclusionary 

principles—characteristics of traditional commodity pools and other collective investment 

entities that we believe would not be present in typical securitizations—together with a set of 

criteria to limit the broader legacy relief we are seeking to entities that do not have ongoing 

operations of the type addressed by the Commission’s commodity pool operator regulations.  

With respect to this latter set of criteria, our primary intent was to provide relief with respect to 

entities that (i) were established under prior law and therefore do not have provisions that would 

allow them to meet the costs of complying with CPO regulations, to readily identify a transaction 

participant as the commodity pool operator, or to make other changes that might be necessary, 

and (ii) are not issuing new interests that resemble interests in commodity pools, but (iii) may not 

meet the narrower criteria for long term relief that allows new capital raising in the vehicles.  

However, this second set of criteria would permit new issuances of fixed-income securities 

where necessary for the continued functioning of the vehicle, as contemplated by its investors.  

For instance, these criteria would provide relief to a legacy entity that needs to continue to “roll 

over” commercial paper issuances by issuing new commercial paper to repay maturing 

commercial paper, but would not provide relief to a legacy entity issuing new equity securities to 

third parties.
1
   In addition, the references to continuing issuances of fixed income securities in 

the legacy provisions, while somewhat duplicative of the pipeline provisions, is intended to 

preserve the ability of securitization sponsors to continue to use entities such as credit card and 

auto floorplan master trusts that already have a swap for new issuances of fixed-income 

securities, because replicating these entities to create new issuance vehicles that exclude swaps 

would be costly and time-consuming. 

Sections II and III are intended to establish parameters for relief for new securitization entities 

that should be outside the scope of “commodity pool” because they do not “trade” in commodity 

interests and otherwise do not have characteristics for which the Commission’s CPO regulations 

would have relevance. They would also define the parameters of relief for pipeline transactions.  

Section II identifies existing regulations or statutes that narrowly define asset-backed securities, 

and that have a long history of being used by other regulators to delineate the appropriate scope 

of special provisions for asset-backed securities, such as eligibility to use the SEC’s Form S-3 

and to make disclosures that describe the characteristics of the securitized assets in place of  

                                                 
1
 There are some transactions that our members have identified as securitizations, but which do not fit within the 

proposed criteria for legacy transactions.  One example is a future flow oil securitization.  We were concerned that 

any principles broad enough to encompass those transactions will also be broad enough to encompass at least some 

commodity pools.  We note that any securitization entity that is not provided relief as a legacy transaction under 

Section I will likely not have a transaction participant that will have registered as a CPO or filed notices that it is 

relying on an exemption from the Commission’s CPO regulations on the effective date of the inclusion of “swaps” 

in the definitions of “commodity pool” and “commodity pool operator.”  Even if not specifically encompassed by 

the industry no-action relief, we are asking that the Commission and the Staff afford an opportunity for such entities 

to request tailored no-action relief and provide persons associated with such entities with sufficient time to analyze 

the relief and to comply with any regulations that will apply to them. 
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audited financial statements, management’s discussion and analysis of financial condition and 

results of operations, and other operating company financial disclosures.  Section III identifies 

additional classes of securitizations that do not fit within these narrow regulations but that in our 

view are well within the scope of securitizations meriting relief from commodity pool-related 

regulations and do not have key characteristics of commodity pools.  For example, the residual 

value of the cars or tractors in an auto lease or equipment lease securitization may constitute a 

greater portion of the securitization’s value than the SEC allows for transactions for which the 

securitizer relies on the Regulation AB definition of “asset-backed security” to register the 

securities on Form S-3, but the transaction is otherwise identical to one that fits that definition 

and offering disclosures would reflect a Regulation AB-based approach.  The transaction types 

described in Section III have a unifying set of principles within each category that distinguishes 

them from commodity pools, but do not have a unifying set of principles that encompasses all 

such categories of transactions because the types of transactions within the securitization market 

are diverse.
2
  We believe strongly that the Section III categories of transactions are 

securitizations that should receive forward-looking relief. 

 

I.  PIPELINE AND LEGACY TRANSACTIONS—NEAR-TERM NO-ACTION RELIEF:   

1. New or existing entities that fall within any of the categories described in Section II or 

Section III of this document will not be commodity pools, and their transaction parties 

will not be commodity pool operators, if they issue new securities during the period from 

(i) the effective date of the inclusion of “swaps” as commodity interests for purposes of 

the definition of “commodity pool” and “commodity pool operator” until (ii) the effective 

date of permanent forward-looking relief for new securitization entities and existing 

securitization entities that will engage in new issuance activity.  If any of these categories 

is not included in any permanent relief, such entities will thereafter have to satisfy the 

conditions in the following paragraph relating to legacy relief to maintain their exclusion. 

2. Entities (i) established prior to the effective date of the inclusion of “swaps” as 

commodity interests for purposes of the definitions of “commodity pool” and 

“commodity pool operator,” and their related transaction parties, and/or (ii) that fell 

within any of the categories described in Section II or Section III and were part of the 

pipeline relief described in paragraph I.1 above but were excluded from the final relief, 

must meet the following general characteristics: 

a. The entity does not own positions in commodity futures or swaps where the 

underlying asset is an agricultural commodity or exempt commodity (e.g., natural 

gas, metals);  

                                                 
2
 Certain of the transaction types included in Section III—and in particular Category 6 under Section III—are 

included in part to preserve approaches to risk management favored by other U.S. regulators, such as to facilitate the 

continued use of swaps to hedge the risk of assets held by regulated financial institutions.   
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b. The entity does not own commodity interests other than swaps;   

c. The entity does not trade on a designated contract market or foreign board of trade 

(provided, for the avoidance of doubt, that this criterion does not exclude entities 

that have listed their own securities on a foreign securities exchange); 

d. The entity does not issue new securities to persons other than the transaction 

sponsor and its affiliates that are not fixed-income securities (as defined in Rule 

3a-7(b)(2) under the Investment Company Act)
3
 (excluding transfers or issuances 

of replacement securities for lost or stolen securities); and 

e. Either (i) the securities the entity has issued to persons other than the transaction 

sponsor and its affiliates are only fixed-income securities (as defined in Rule 3a-

7(b)(2) under the Investment Company Act, or (ii) at least 65% of the capital 

structure at the time of the last securities issuance consisted of fixed-income 

securities. 

II.  GO-FORWARD TRANSACTIONS DELINEATED BY EXISTING LAWS OR REGULATIONS: Entities 

issuing securities after the effective date of the inclusion of “swaps” in the definitions of 

“commodity pool” and “commodity pool operator,” and their transaction parties that meet 

the following general restrictions and, in addition, fall within one of the categories listed 

below.  

General restrictions: 

a. The entity does not own positions in commodity futures or swaps where the 

underlying asset is an agricultural commodity or exempt commodity (e.g., natural 

gas, metals);  

                                                 
3
 Rule 3a-7(b)(2), 17 CFR § 270.3a-7(b)(2), defines fixed-income securities to mean: 

“Any securities that entitle the holder to receive: 

(i) A stated principal amount; or 

(ii) Interest on a principal amount (which may be a notional principal amount) calculated by 

reference to a fixed rate or to a standard or formula which does not reference any change in the 

market value or fair value of eligible assets; or 

(iii) Interest on a principal amount (which may be a notional principal amount) calculated by 

reference to auctions among holders and prospective holders, or through remarketing of the 

security; or 

(iv) An amount equal to specified fixed or variable portions of the interest received on the assets 

held by the issuer; or 

(v) Any combination of amounts described in paragraphs (b)(2) (i), (ii), (iii), and (iv) of this 

section; 

Provided, That substantially all of the payments to which the holders of such securities are entitled 

consist of the foregoing amounts.” 
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b. The entity does not own commodity interests other than swaps; and 

c. The entity is not marketed as a commodity pool or as a vehicle for trading in 

commodity interests or swaps; provided that any swaps permitted to be included 

in the entity consistent with the following provisions may be described to the 

extent necessary to satisfy securities law disclosure requirements. 

 Categories: 

a. Any entity that issues “asset-backed securities” as defined under SEC Regulation 

AB, 17 CFR § 229.1100 et. seq. (whether or not such securities are SEC 

registered); 

b. Any entity that satisfies the requirements of SEC Rule 3a-7 under the Investment 

Company Act, 17 CFR § 270.3a-7; or 

c. Any entity that meets the requirements of a covered bond statute or regulation 

established under the law of the jurisdiction in which the primary issuer of the 

covered bond is organized or located. 

III.  ADDITIONAL GO-FORWARD TRANSACTIONS BY CATEGORY: Entities issuing securities 

after the effective date of the inclusion of “swaps” in the definitions of “commodity pool” 

and “commodity pool operator,” and their transaction parties that meet the following 

general restrictions and, in addition, fall within one of the categories listed below.   

General restrictions: 

a. The entity does not own positions in commodity futures or swaps where the 

underlying asset is an agricultural commodity or exempt commodity (e.g., natural 

gas, metals); 

b. The entity does not own commodity interests other than swaps; and 

c. The entity is not marketed as a commodity pool or as a vehicle for trading in 

commodity interests or swaps; provided that any swaps permitted to be included 

in the entity consistent with the following provisions may be described to the 

extent necessary to satisfy securities law disclosure requirements. 

Categories: 

1. Securitization entity means an entity that issues fixed-income or other securities 

collateralized or otherwise primarily supported by any type of self-liquidating financial 

assets (including loans, leases, bonds, mortgages, or secured or unsecured receivables, or 

any interest therein), with the following additional characteristics: 
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a. Swaps are used solely to hedge interest rate, currency or cash flow/timing 

mismatches between some or all of the assets and some or all of the liabilities of 

the entity;  

b. The assets are not acquired or disposed of for the primary purpose of recognizing 

gains or decreasing losses resulting from market value changes;  

c. For securitization entities other than asset-backed commercial paper (ABCP) 

conduits, the assets collateralizing the pool allow the holder of the security to 

receive payments that depend primarily on cash flow from the assets (including 

any related leased asset); and 

d. For securitization entities that are ABCP conduits, one or more regulated 

providers (as defined below) has entered into a legally binding commitment to 

provide, in the aggregate, at least 100 percent liquidity coverage to support timely 

repayment at maturity of all the senior promissory notes of the ABCP conduit 

(after giving effect to all cash and cash equivalents held by the ABCP conduit).  

e. “ABCP conduit” means an issuing entity that issues asset-backed senior 

promissory notes and any special purpose entity that uses the proceeds of senior 

promissory notes issued by an ABCP conduit to acquire interests in one or more 

financial assets. 

f.  “Regulated provider” means: 

i. A depository institution (as defined in section 3 of the Federal Deposit 

Insurance Act (12 U.S.C. 1813)); 

ii. A bank holding company (as defined in 12 U.S.C. 1841), or a subsidiary 

thereof; 

iii. A savings and loan holding company (as defined in 12 U.S.C. 1467a), 

provided all or substantially all of the holding company’s activities are 

permissible for a financial holding company under 12 U.S.C. 1843(k), or a 

subsidiary thereof; 

iv. A foreign bank whose home country supervisor (as defined in § 211.21 of 

the Federal Reserve Board’s Regulation K (12 CFR 211.21)) has adopted 

capital standards consistent with the Capital Accord of the Basel 

Committee on Banking Supervision, as amended, and that is subject to 

such standards, or a subsidiary thereof or any other “qualifying foreign 

banking organization” as defined under the Federal Reserve Board’s 

Regulation K; or 

v. Any central government or agency, department, ministry or central bank 

of a central government. 
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2. Covered bond entities, meaning any entity which issues, guarantees or is otherwise 

obligated on a covered bond with the following characteristics: 

a. The covered bonds are issued by a bank, credit institution or other financial 

institution (the “Issuer”); 

b. The covered bonds are secured by a perfected security interest (or an arrangement 

achieving a substantially similar result in the relevant jurisdiction) in a pool of 

collateral (“Cover Pool”) with a principal amount at least equal to the principal 

amount of the covered bonds issued;  and  

c. The Cover Pool is available to meet the Issuer’s principal, interest and other 

obligations on the covered bonds when contractually required, including in the 

event of the insolvency or reorganization of the Issuer, and the bondholders’ 

claims on the Cover Pool are generally senior to those of the Issuer’s other 

creditors. 

3. Collateralized loan obligation entities, with the following characteristics:  

a. Investment restrictions for the entity require that at least 85% of the investment 

portfolio acquired by the entity by principal amount must consist of loans or 

permitted investments of cash in high quality liquid assets (subject to customary 

provisions relating to the receipt of equity securities and other assets in workout 

situations, and other changes in the applicable percentage as a result of one or 

more defaults of portfolio assets); and 

b. Swaps are used solely to hedge interest rate or currency risk or cash flow/timing 

mismatches between some or all of the assets and some or all of the liabilities. 

4. Other collateralized debt obligation entities, with the following defining characteristics:  

a. Investment restrictions for the entity require that at least 85% of the investment 

portfolio acquired by the entity by principal amount must consist of loans, fixed-

income instruments or obligations, or permitted investments of cash in high 

quality liquid assets (subject to customary provisions relating to the receipt of 

equity securities and other assets in workout situations, and other changes in the 

applicable percentage as a result of one or more defaults of portfolio assets); and 

b. Swaps are used solely to hedge interest rate or currency risk or cash flow/timing 

mismatches between some or all of the assets and some or all of the liabilities. 

5. Insurance-linked securities, including catastrophe bonds, that provide reinsurance or 

comparable protection to a specified insurer or other securitizer, with the following 

characteristics: 
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a. The event (or events) for which the protection is provided is static (e.g., an 

earthquake of a specified magnitude in California occurring between 2013 and 

2015); 

b. The insurance-linked securities are issued for the purpose of hedging risk to 

which the insurer or securitizer is exposed; and 

c. The issuing entity does not acquire commodity interests other than (i) any swap 

by which it obtains exposure to the event for which it is providing protection and 

(ii) any swaps that are used solely to hedge interest rate or currency risk or cash 

flow/timing mismatches between some or all of the assets and some or all of the 

liabilities. 

6. Synthetic securitizations delineated by the following characteristics: 

a. The reference pool is comprised solely of self-liquidating financial assets 

(including loans, leases (including any related leased assets), bonds, mortgages, or 

secured or unsecured receivables, or any interest therein) or credit exposures to 

the debt of corporate or sovereign reference entities; 

b. New underlying exposures are not added to the reference pool after the date of 

formation (except as a result of succession events relating to the issuer of the asset 

included in the reference pool, or changes to the reference obligation that do not 

change the reference entity); and 

c. The securitization entity does not acquire commodity interests other than (i) the 

swap by which it obtains exposure to the reference pool and (ii) any swaps that 

are used solely to hedge interest rate or currency risk or cash flow/timing 

mismatches between some or all of the assets and some or all of the liabilities.



 

 

 


