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Companies contemplating global mergers,acquisitions and joint ventures 
should be aware that the Ministry of Commerce (MOFCOM), China’s an-
titrust agency tasked with merger control, is increasingly imposing com-

petition remedies exceeding those required by the European Commission, U.S. 
Federal Trade Commission (FTC) or U.S. Department of Justice (DOJ) in the 
same transactions.  

In the past four months, MOFCOM has issued a record five decisions imposing 
conditions for clearance on international transactions.  By contrast, the EU and U.S. 
competition agencies imposed remedies in only one of those same five transactions.  
Moreover, four of the five decisions involved truly international transactions carried 
out between non-Chinese entities.  The fifth involved a Chinese joint venture be-
tween a U.S. multinational company and a Chinese state-owned enterprise.  

A brief analysis of the agencies’ different approaches with regards to two of those 
transactions in particular — the Seagate/Samsung and Western Digital/Hitachi 
hard disk drive (HDD) acquisitions — highlights the widening divide in practice 
between MOFCOM and its counterparts in the EU and U.S.  

Seagate/Samsung

On October 19, 2011, the European Commission unconditionally cleared Seagate’s 
acquisition of Samsung’s HDD business, and, on December 7, 2011, the FTC also 
closed its investigation into the transaction without seeking to impose any con-
ditions.  Notwithstanding these unconditional clearances in the EU and U.S. on 
December 12, 2011, MOFCOM announced that it would only clear the acquisition 
subject to extensive global behavioral competition remedies:

• For a minimum of one year, Seagate must continue to operate Samsung’s 
HDD business as a viable independent competitor worldwide, maintaining its 
own, separate production, pricing, sales, and research and development under 
the Samsung brand while implementing firewalls to prevent the exchange of 
competitively sensitive information between Seagate and Samsung;

• For a minimum of one year, Seagate must maintain and expand the pro-
duction capacity of the Samsung HDD products and “reasonably deter-
mine” capacity and output based on market demand;

• Seagate shall not materially change its business model or compel custom-
ers to purchase exclusively from Seagate or Samsung;

• Seagate shall not force an important supplier of magnetic HDD heads (TDK 
China) to supply exclusively to Seagate or Samsung; and

• Seagate shall invest at least USD 800 million each year for the next three 
years (for a total of USD 2.4 billion) in research and development  to “main-
tain the momentum” and “supply more innovative products” to customers.
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In particular, the first remedy —  effectively forming an indefinite “hold-separate” that can only be 
lifted after reconsideration by MOFCOM no earlier than 12 months following implementation of the 
decision — is unknown as an effective competition remedy, and its indefinite nature will postpone 
the full scope of integration envisioned for the acquisition.  MOFCOM viewed these remedies as 
necessary despite the fact that its own assessment of the combined post-transaction market share of 
Seagate/Samsung (both globally and in China) was only 43 percent.  However, MOFCOM also was 
simultaneously considering the proposed combination of Western Digital and Hitachi (whose pre-
combination shares MOFCOM estimated at 29 percent and 18 percent, respectively), which would 
leave Toshiba (at 10 percent) as the only other strong competitor.

Western Digital/Hitachi

The European Commission (November 19, 2011) and US FTC (March 5, 2012) both cleared West-
ern Digital’s proposed acquisition of Hitachi’s HDD business (renamed Viviti), with the require-
ment that Western Digital divest essential production assets for the manufacture of 3.5-inch HDDs  
(including a production plant, intellectual property rights, key personnel and rights to continued 
supply of HDD components).  These assets must be sold to a suitable purchaser, such as Toshiba, 
which can immediately use the assets to compete effectively with both Western Digital and Seagate 
post-transaction.

On March 2, 2012, MOFCOM announced its own set of conditions for the clearance of Western 
Digital’s acquisition.  MOFCOM’s conditions include the same structural divestment required by the 
Commission and the FTC, but also include substantial global behavioral remedies, similar to those 
required in Seagate/Samsung:  

• For a minimum of two years, Western Digital must continue to operate Hitachi’s 
worldwide HDD business in the same indefinite “hold separate” contemplated for 
Samsung;

• Also as in Seagate/Samsung, Western Digital and Viviti must “reasonably determine” 
capacity and output based on market demand and are forbidden from changing their 
business models or compelling customers to purchase exclusively; and

• The two companies must continue to invest in R&D, although unlike Seagate/Sam-
sung, no exact dollar figure has been specified.

As in the Seagate transaction, the process for “reconsidering” the indefinite hold separate has not 
been specified.  Given MOFCOM’s currently lengthy review periods (for example, seven months for 
Seagate/Samsung and 11 months for Western Digital/Hitachi), this “reconsideration” procedure could 
add additional time to the minimum waiting periods already prescribed in the clearance decisions.

Given MOFCOM’s increasing use of extensive behavioral remedies for international transactions — 
and especially as its practice diverges from that of the EU and U.S. agencies —  any global merger, 
acquisition or joint venture must include thorough planning of a comprehensive competition strategy 
for securing clearance in China.

*      *      *
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