
If you have any questions regard-
ing the matters discussed in this 

memorandum, please contact the 
following attorneys or your regular  

Skadden contact. 

Brian V. Breheny
202.371.7180

brian.breheny@skadden.com

Marc S. Gerber
202.371.7233

marc.gerber@skadden.com

Andrew J. Brady
202.371.7344

andrew.brady@skadden.com

Hagen J. Ganem
202.371.7503

hagen.ganem@skadden.com

Samuel Scrimshaw
202.371.7336

samuel.scrimshaw@skadden.com
   
    

 

 

 

 

   

 
SEC Adopts Conflict Minerals and Resource Extraction Issuer 
Disclosure RequirementsAugust 22, 2012

Four Times Square, New York, NY 10036
Telephone: 212.735.3000

1440 New York Avenue, NW, Washington, DC 20005
Telephone: 202.371.7000

Today, the SEC voted to adopt two controversial Dodd-Frank Act-required rule-
making matters — the conflict minerals disclosure provisions required to be en-
acted by Section 1502 of the Act and the resource extraction issuer disclosure 
provisions required to be enacted by Section 1504 of the Act. The approvals of 
these provisions, which were done on party-line votes of the SEC commissioners 
(3-2 for the conflict minerals provisions; 2-1 (two recusals) for the resource extrac-
tion provisions), followed a lengthy comment period and significant public debate.  

Following is a brief summary of the new rules that is based on the discussion at the 
SEC meeting. A more detailed memorandum about the rules and key compliance 
issues companies will need to consider when implementing the rules will follow.

Conflict Minerals Disclosure Provisions

The SEC adopted final rules to implement the conflict minerals provisions in 
Section 1502 of the Dodd-Frank Act, which require disclosure and reporting 
regulations concerning the use of conflict minerals originated in the Democratic 
Republic of the Congo and adjoining countries (together, DRC countries).  

The rules apply to companies that file reports under Section 13(a) or 15(d) of the 
Exchange Act, including smaller reporting companies and foreign private issu-
ers, and for which conflict minerals are necessary to the functionality or produc-
tion of products that they manufacture or contract to be manufactured.  The list 
of conflict minerals, which may be augmented by the U.S. secretary of state, 
includes cassiterite, columbite-tantalite (coltan), gold, wolframite and their de-
rivatives.  While not all companies will be subject to the new rules, the rules are 
expected to have a wide-ranging impact given that conflict minerals are found 
in, or used as a necessary element in the production of, many products, including 
mobile phones, computers, jewelry and numerous other goods.  

Three-step process. The conflict minerals rules will require that companies un-
dertake a three-step process. First, companies need to determine if the new rules 
apply to them (Step 1). The rules apply if a company is required to file reports 
under Exchange Act Section 13(a) or 15(d) and if conflict minerals are necessary 
to the functionality or production of products that they manufacture or contract 
to be manufactured. If the rules apply, companies must then conduct a reason-
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able country-of-origin inquiry (Step 2) to determine if the conflict minerals used by them 
originate from the DRC countries.  If, based on its reasonable country-of-origin inquiry, a 
company determines that its conflict minerals did not originate in the DRC countries, the 
company would provide disclosure regarding such determination.  If a company is unable 
to draw a conclusion from its reasonable country-of-origin inquiry or, based on that inquiry, 
concludes that at least some of its conflict minerals did originate in the DRC countries, the 
company must then conduct due diligence on the source and chain of custody of its conflict 
minerals and prepare a more detailed Conflict Minerals Report (Step 3).  

The adopting release for the new rules provides gloss on a number of key compliance questions, 
including factors to consider when determining whether conflict minerals are necessary to the 
functionality or production of a product, what constitutes a reasonable country-of-origin inqui-
ry, and how minerals obtained from recycled or scrap sources impact reporting under the rules.  
Our forthcoming memorandum on the rules will address these and other compliance questions. 

Reporting period and process.  Companies that must comply with the rules will be required 
to make their first conflict minerals disclosures by May 31, 2014 — the specific filing dead-
line approved by the SEC — covering the year ended December 31, 2013.  In a change from 
the rules proposed by the SEC, the disclosures required by the rules will cover the period 
from January 1 to December 31 — regardless of whether the company has a different fiscal 
year-end.  In addition, unlike as proposed, the conflict minerals disclosures will not be made 
in connection with the company’s annual periodic report (Form 10-K, 20-F or 40-F). Instead, 
the SEC adopted a new form (Form SD) that will be used for compliance with the rules.  

Additional information.  A copy of the adopting release for the conflict minerals rules is 
available here, a copy of the press release issued by the SEC regarding the rules is available 
here and a copy of Chairman Mary L. Schapiro’s statement about the rules is available here. 

Resource Extraction Issuer Disclosure Provisions

The SEC also adopted final rules to implement the resource extraction issuer disclosure pro-
visions in Section 1504 of the Dodd-Frank Act, requiring resource extraction issuers to dis-
close in an annual report information relating to payments made by the issuer, a subsidiary or 
another entity controlled by the issuer to a foreign government or to the United States federal 
government for the purpose of the commercial development of oil, natural gas or minerals.   

The new rules apply to issuers that are required to file annual reports with the SEC and that 
engage in the commercial development of oil, natural gas or minerals.  Under the new rules, 
disclosure must be provided for payments relating to the exploration, extraction, processing 
and export of oil, natural gas or minerals, or for the acquisition of a license for any such activ-
ity.  Payments that need to be disclosed include taxes, royalties, fees (including license fees), 
product entitlements, bonuses, dividends and infrastructure improvements.  An exemption is 
provided for any payment (whether a single payment or a series of related payments) that is 
less than $100,000.  Our forthcoming memorandum will provide further details concerning 
the new rules.

Reporting period and process.  The resource extraction issuer disclosure will not be made 
in connection with a company’s annual periodic report (Form 10-K, 20-F or 40-F), unlike 
as proposed, but will instead be made using a new form (Form SD).  The disclosure is to be 
provided in an exhibit and electronically tagged using the eXtensible Business Reporting 

http://sec.gov/rules/final/2012/34-67716.pdf
http://sec.gov/rules/final/2012/34-67716.pdf
http://sec.gov/news/press/2012/2012-163.htm
http://sec.gov/news/speech/2012/spch082212mls.htm
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Language (XBRL) format.  Resource extraction issuers will be required to comply with the 
new rules for fiscal years ending after September 30, 2013.  In their first report, resource ex-
traction issuers may provide a partial report disclosing only payments made after September 
30, 2013.  The Form SD containing the disclosures must be filed with the SEC no later than 
150 days after the end of a resource extraction issuer’s fiscal year.  Accordingly, for com-
panies with a calendar year-end, the first Form SD based on the resource extraction issuer 
rules would be required to be filed by May 30, 2014, for the period from October 1, 2013, to 
December 31, 2013.

Additional information.  A copy of the adopting release for the resource extraction issuer 
disclosure rules is available here and the press release issued by the SEC regarding the rules 
is available here.

http://sec.gov/rules/final/2012/34-67717.pdf
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