
I
n their simplest forms, patent and antitrust 
laws seek to promote consumer welfare in very 
different and seemingly contradictory ways. If the 
patent is valid and was issued by the patent office 
in the absence of fraud, the owner of the patent 

is granted a monopoly for the product or process 
described in the patent application.

A valid, enforceable patent provides its owner with 
the right to exclude or limit others from practicing 
the patented property for a defined period of time. 
The aim of this exclusionary right is to promote 
inventive activity, and the very right itself is allowed 
for in the U.S. Constitution.1 The patent owner is 
not required to practice or license the patent and 
can license the patent exclusively or to any number 
of licensees it chooses. The license can be for any 
duration the owner desires, place limitations on the 
licensee’s use of the patent, and require the licensee 
to grant back any improvements the licensee adds 
to the patent. Most important, the patent holder can 
charge a buyer or licensee the market clearing price 
that for monopolists is the reservation price for the 
outright sale of the patent or the patent license. 

In contrast, competition laws are generally 
intended to encourage competition and protect 
consumers from exclusionary actions and 
conspiracies that might limit competition. Courts 
have long recognized the patent-antitrust conflict 
and have struggled to harmonize the principles of 
intellectual property (IP) law and competition law.2 
Regardless, both the Department of Justice and the 
Federal Trade Commission (FTC) (collectively the 
Agencies) are obsessed with striking the proper 
balance between the two. Patent rights grant a 
level of control over the inventions and technologies 
necessary for development and advancement of 
innovation, and it is important to ensure that these 
rights are not abused to limit competition.3 

The relationship between patent and antitrust 
laws is particularly relevant today, as regulatory 
agencies and private parties, involved in industries 
like information and communication technology 
(ICT) that rely heavily on patents and other forms 
of IP, increasingly assess who is advantaged and 
disadvantaged by patentees. Increased demand 
for technologies has also increased the need and 

demand for patents related to those technologies. 
Today, most significant technology companies 

own large portfolios of IP, and licensing, transfer and 
infringement issues increasingly involve dozens or 
even hundreds of patents. Technology companies 
are also frequently entering into arrangements 
with competitors, not only to recover significant 
investments necessary to create patented 
technologies, but also to avoid costly patent 
litigations. 

The patent landscape has also been altered by 
the increased need for standard-essential patents 
(SEPs) and collaborative standard setting required 
for interoperability of high-tech devices and by the 
presence and significance of non-practicing entities 
(NPEs), patent owners who do not manufacture 
or use the patented invention but rather seek to 
monetize their patents through the negotiation of 
licenses and litigation. 

The Justice Department and FTC have recognized 
the increasing importance and complexity of the 
patent landscape in ICT, and recent years have seen 
agency investigations into the acquisitions of three 
significant ICT-related patent portfolios: Google’s 
acquisition of Motorola Mobility Holdings; the 
acquisitions by Apple, Microsoft and Research in 
Motion of certain Nortel Networks patents; and the 
acquisition by Apple of certain Novell Inc. patents.4 
These investigations along with recent speeches 
by several senior agency officials have made clear 
that a focus will be placed on addressing the issue 
of how enforcement agencies can balance patent 
rights, competition and innovation.5

However, it is the Agencies’ attempt to conflate the 
treatment of IP rights and the competition laws that 
has the potential to create chaos and uncertainty. 
Neither of these conditions enhances private R&D 
investment, pushing the innovation envelop, or the 
use of IP nor increase the probability of reaching an 
equilibrium, i.e., “a state in which opposing forces 
or influences are balanced.”

It is our hypothesis that no patent-competition 
equilibrium is achievable. But, first, we need to 
identify the opposable force at the other terminus 

of patent-antitrust continuum to tether the 
noncompetitive use of valid enforceable patents. 
There is no more draconian force than “Directive No. 
10-289” as depicted in Ayn Rand’s Atlas Shrugged.6 
“Point Three” of the directive reads in part, “All 
patents and copyrights, pertaining to any devices, 
inventions, formulas, processes and works of any 
nature whatsoever, shall be turned over to the nation 
as a patriotic emergency gift….”

“Point Four” of the directive is much more 
antithetical to the U.S. policy of patents and 
innovation. “No new devices, inventions, products, 
or goods of any nature whatsoever, not now on the 
market, shall be produced, invented, manufactured 
or sold after the date of this directive. The Office of 
Patents and Copyrights is hereby suspended.” 

More interesting than the substance of Point 
Four is the discussion concerning its intended 
objective:

‘Wesley, under Point Four, we’ll have to close 
all research departments, experimental 
laboratories, scientific foundations and all the 
rest of the institutions of that kind. They’ll have 
to be forbidden.’
‘Yes that’s right,’ said Mouch. ‘I haven’t thought 
about that.…
‘It will end wasteful competition,’ said James 
Taggart. ‘We’ll stop scrambling to beat one 
another to the untried and unknown. We won’t 
have to worry about new inventions upsetting 
the market. We won’t have to pour money down 
the drain in useless experiments just to keep 
up with overambitious competitors.’
‘Yes,’ said Oren Boyle. ‘Nobody should be 
allowed to waste money on the new until 
everybody has plenty of the old.’
Before we are accused of mixing reality with 

fantasy, we can substitute, as the opposing 
terminus, Joseph Schumpeter’s theory of “Creative 
Destruction” for Rand’s polemic concerning the need 
for unobstructed innovation.

Working with heavy industry gave me a 
profound appreciation of the central dynamic 
of capitalism. ‘Creative Destruction’ is an 
idea that was articulated by the Harvard 
economist Joseph Schumpeter in 1942. Like 
many powerful ideas, his is simple: A market 
economy will incessantly revitalize itself from 
within by scrapping old and failing businesses 
and then reallocating resources to newer, more 
productive ones.7 
Therefore, the Agencies will either have to tolerate 
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antitrust conflict and have struggled to 
harmonize the principles of intellectual 
property law and competition law.



patent owners and licensees of all stripes conducting 
themselves as monopolists (good or bad), or apply 
the antitrust laws to patent-centric anticompetitive 
conduct and social engineer some result that will fail 
to satisfy neither the fully intended objective of the 
patent laws to stimulate innovation, nor an outcome 
consistent with the jurisprudential application of 
our antitrust laws.

Neo-Antitrust Wars

In the 1970s, the Justice Department expressed 
its antipathy toward constitutionally sanctioned 
patent monopolies with its publication of the Nine 
No-Nos.8 The Nine No-Nos, described nine types of 
conduct relating to practicing and licensing patents 
that the Justice Department would challenge as per 
se unlawful under the antitrust laws. However, the 
Justice Department eventually realized that the 
proscribed conduct was usually pro- rather than anti-
competitive. With the Agencies’ publication of the 
1995 Antitrust Guidelines for the Licensing of Intellectual 
Property (Intellectual Property Guidelines or IPG), 
the Agencies advised that the Nine No-Nos would no 
longer be a statement of their patent enforcement  
policies.9

Leibowitz’s Crusade

FTC Chairman Jon Leibowitz has been driving a 
relentless campaign against the use of patents by 
pharmaceutical companies to delay the introduction 
of less expensive generic drugs. There also are a 
number of cases that the Supreme Court could 
elect to hear regarding patent-antitrust supremacy, 
including In re K-Dur Antitrust Litig., 686 F.3d 197 (3d 
Cir. 2012) (No. 10-2077).10 Commissioner J. Thomas 
Rosch fervently believes that either the Supreme 
Court or various versions of pending legislation  
will set new rules for antitrust enforcement involving 
patent usage that results in anticompetitive 
outcomes.

However, Rosch’s expectations may be somewhat 
unrealistic. Historically, the Supreme Court has 
been inclined to favor making Type 2 errors (an 
error caused by reaching a false negative; or under-
deterrence of potentially anticompetitive behavior) 
when dealing with a dominant firm’s alleged 
exclusionary conduct, rather than Type 1 errors 
(caused by finding false positives; or over-deterrence 
of alleged anticompetitive conduct).11 

Other Practices Under Attack 

In a recent speech given at the Searle Conference 
on Antitrust Enforcement and Competition Policy 
at Northwestern University, Fiona Scott-Morton, 
the Justice Department’s chief economist, took 
aim at demonstrating how patent portfolio deals 
could be analyzed under U.S. antitrust law.12 
Scott-Morton laid out several hypothetical patent 
portfolio sales scenarios that might raise antitrust 
concerns. Depending on the business model and 
strategy of the buyer, Scott-Morton said, some 
of these sales will raise costs and disadvantage 
consumers. Scott-Morton was troubled by both 
the acquisition of patents by practicing entities, 
who could charge higher royalties to raise rivals’ 
costs, and by NPEs, who could use the threat of 
injunction or exclusion order to negotiate higher 
royalty rates for the patents without threat of  
countersuit.

We consider Scott-Morton’s remarks to be wholly 

academic. The application of any of her ideas to 
protect consumers, competitors, and licensees 
would come very close to accomplishing the 
functional equivalent of “Directive No. 10-289” and 
cede private patent rights to the government or 
private third parties.

Currently, most of the patent disputes originate 
in the private sector and terminate without the 
Agencies’ participation. The number of patent 
applications, ICT-related and otherwise, filed each 
year in the United States has risen by 50 percent 
over the last decade. Apple has received more than 
4,100 patents since 2000. Google (which now owns 
Motorola Mobility) has received 2,700. Microsoft 
has received 21,000.13 

Along with this increase in patent applications 
has come a large increase in the number of ICT-
related patent lawsuits. Apple alone has been 
involved in nearly 150 patent lawsuits related just to 
smartphones since 2006.14 Recent patent litigations in 
the ICT sector have included disputes between Nokia 
and Apple, Apple and HTC, Apple and Samsung, 

Motorola Mobility and Apple, Motorola Mobility 
and Research in Motion, Microsoft and Motorola 
Mobility, and Research in Motion and Visto, just 
to name a few.

Do We Have Equilibrium?

As set forth in the Intellectual Property Guidelines 
(IPG), the Agencies apply the same general antitrust 
principles to conduct involving IP that they apply to 
any other form of tangible or intangible property.15 
Patents are assets for the purpose of a Section 7 
Clayton Act and sections 1 and 2 of the Sherman Act. 
Thus, the IPG analysis and the same principles and 
standards used to analyze mergers will be used to 
analyze transfers of IP and unreasonable concerted 
and single firm anticompetitive practices.16 The IPG 
also creates a market for innovation that is evaluated 
similarly to a product market for commercialized 
products. It was never the Agencies’ intention to 
characterize the IPG as creating a patent-competition 
equilibrium.

More recently, the Joint Report on Antitrust and 
Intellectual Property issued in 200717 discusses the 
Agencies’ approach to the intersection between IP 
rights and the antitrust laws. This report’s inescapable 
conclusion is that there is no reasonable expectation 
that the Agencies will achieve the balancing of 
the patent and antitrust laws in the near or far  
future.

When Will We See Balancing?

If any changes are to occur quickly, either the 
Supreme Court or Congress will be the source of 
changing the patent antitrust interface. As discussed 
above, based upon a significant line of precedents, 
we don’t expect the court to promote antitrust policy 
over patent policy. Further, the court can defer to 

all of the patent litigation currently pending to clear 
the field for its eventual seminal decision. Congress 
is so dysfunctional and the issues presented by the 
patent antitrust relationship are so complicated, 
it’s not realistic to expect Congress to take the lead 
on this issue.

So it appears that very few of our readers will 
ever know whether our hypothesis that there will 
never be an equilibrium between the patent and 
antitrust laws is correct or not. Unfortunately, the 
authors will never know either.
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It is the Justice Department’s and FTC’s 
attempt to conflate the treatment of IP 
rights and the competition laws that has the 
potential to create chaos and uncertainty.… 
It is our hypothesis that no patent-
competition equilibrium is achievable. 


