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The first EU Leniency Notice formed the basis for the Commission's renewed vigour in cartel
enforcement in the late 1990s.1 However, it was only shortly after the entry into effect of the second
Leniency Notice in 20022 that the Commission's ability to maintain its leniency system as its most
effective weapon in cartel enforcement began to be severely tested.

In the Vitamins case,3 private plaintiffs for the first time sought discovery of corporate statements
submitted by a leniency applicant to the EU Commission in the context of a claim for treble damages
before a US federal court. Since the Vitamins case, plaintiffs have continued to seek access to EU
corporate statements and related Commission materials in support of damages actions.4 The
Commission has sought to resist and limit discovery in US proceedings through the submission of
letters and amicus curiae briefs, and more recently has intervened as a party in a US proceeding. In
essence, the Commission has argued that discovery of corporate statements and related Commission
materials would undermine its leniency programme and the effective enforcement of EU competition
law because companies would be deterred from submitting leniency applications if they run the risk
that the self-incriminating information they supply in order to obtain immunity would be handed over to
private plaintiffs suing them for damages.5 Similar considerations would apply in relation to the new
EU settlement regime.

After the Vitamins case, the Commission modified its practice, and subsequently its Leniency Notice,
to strengthen the legal basis for preventing the disclosure of corporate statements and related
materials in the Commission's files to private plaintiffs.6 Although the Commission's leniency
programme is a critical component of the Commission's anti-cartel enforcement efforts, the
Commission's endeavours to protect the confidentiality of its records have met with mixed results in
US court proceedings to date.

With increasing frequency, private plaintiffs are now also initiating actions in EU Member State courts
for damages incurred as a result of cartel conduct. As in the United States, these plaintiffs are actively
seeking access to Commission file materials to support their damage claims, including corporate
statements. In response, the Commission in its draft Directive on private damage actions provided for
the automatic protection of the confidentiality of corporate and settlement statements in EU Member
State court proceedings which would arguably have settled this issue, at least within the European
Union.7 However, now that the draft Directive has been put on hold pending agreement on, “common
principles that can be applied in various areas, beyond competition”,8 the question of the
confidentiality of the Commission's records is in the hands of the courts, also in the European Union.

This article will first summarise the EU legal framework protecting the confidentiality of Commission
materials. It will then examine the Commission's attempts to protect the confidentiality of its records in
cartel cases in the context of US treble damages proceedings. Last, it will review the means available
to private plaintiffs in the European Union to obtain access to those materials. While this issue has
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reached a level of relative stability in the United States with courts generally appearing to recognise
principles of comity to protect the confidentiality of the Commission's cartel records in certain
circumstances, in the European Union the issue *E.C.L.R. 117 of access to Commission materials
relating to a cartel proceeding is still undecided. The issue will have to be resolved by the EU Court of
Justice by balancing the relative importance within the European Union's legal order of ensuring the
confidentiality of the Commission's records against the rights of private plaintiffs to pursue damage
claims. The entry into force of the Lisbon Treaty, which introduces the Charter on Fundamental Rights
of the European Union into the European primary law may complicate and significantly affect attempts
by the Court of Justice to balance the rights and interests of the Commission, private plaintiffs and
immunity applicants in the context of private plaintiffs' requests for access to leniency applications and
related Commission materials.9 The rulings of the Court of Justice on this issue will invariably impact
the US courts' assessment of the confidentiality protection to be provided to Commission materials
either by undercutting or reinforcing the comity considerations that so far have lead US courts to deny
access to those materials to private plaintiffs.

The legal framework concerning the confidentiality of EU Commission records

The Commission's cartel files include, inter alia, documents seized from or provided by leniency
applicants and other firms under investigation, correspondence between the Commission and the
firms concerned or their counsel, corporate statements from leniency applicants, the statement of
objections and responses to the statement of objections. The Commission's oral procedure enables
applicants to make an immunity application without producing a written copy of their corporate
statement, but instead read their corporate statement into the Commission's record. The Commission
then produces a written transcript of the tape recording for its own records.

The Commission's files and records are considered confidential under EU law, subject to specific
exceptions. Regulation 1/2003 [2003] OJ L1/1 art.28 provides that the officials of the Commission will
not,

“disclose information acquired or exchanged by them pursuant to this Regulation and of the kind
covered by the obligation of professional secrecy”

and that the information collected can be used only for the purpose for which it was acquired. Access
to the Commission's file is provided, upon request, to “the persons, undertakings or associations of
undertakings, as the case may be, to which the Commission addresses its objections” 10 --in other
words, to the defendants themselves--subject to an exception for confidential information which is
redacted.11 Access to file is granted, “to enable the effective exercise of the rights of defence against
the objections brought forward by the Commission”. Moreover, access to file is granted only on the
condition that the documents obtained are:

“[U]sed only for the purposes of judicial or administrative proceedings for the application of Articles 81
[now 101] and 82 [now 102] of the Treaty.”

The latter provision affirmatively permits the use of materials to which access has been granted to the
defendants in collateral national court proceedings in the European Union brought to enforce arts 101
and 102 TFEU, including private damage actions brought by plaintiffs who have been harmed by a
cartel.

Regulation 1/2003 arts 11-12 and 15 further provide for the exchange of confidential information
between the Commission and the competition authorities and courts of the EU Member States. The
Co-operation Notice,12 further details the obligations that flow from these provisions, and expressly
provides that, “the Commission will not transmit to national courts information voluntarily submitted by
a leniency applicant without the consent of that applicant” (art.26).

The position of the US courts on the confidentiality of EU Commission records

It is not surprising that private plaintiffs made the first serious attempts to force access to EU
corporate statements and other confidential Commission materials *E.C.L.R. 118 in the context of
US damage actions. In addition to the strong incentive provided by the trebling of damages, US
private plaintiffs benefit from broad US discovery rules, allowing them to seek the production of any
relevant, non-privileged document within their adversary's possession, custody, or control.13

To date, the attempts by private plaintiffs to compel production of EU corporate statements or related
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Commission materials have met with varying degrees of success in the US courts. The relevant
issues have been addressed with reasoned opinions in four illustrative cases: Vitamins Antitrust
Litigation, Re (“Vitamins ”),14 Methionine Antitrust Litigation, Re (“Methionine ”),15 Rubber Chemicals
Antitrust Litigation, Re (“Rubber Chemicals ”),16 and Flat Glass (II) Antitrust Litigation, Re (“Flat Glass
II ”).17 In each of these cases, the EU Commission has either filed an amicus curiae brief, submitted a
letter to the court, or actively intervened to oppose the production of Commission materials relevant to
its cartel infringement decisions. The arguments have evolved over time, from Vitamins in 2002 to
Flat Glass II in 2009, but the considerations of international comity have always constituted the
backbone of the Commission's argument. Other legal bases, such as the act of state doctrine,
investigatory privilege, and attorney work-product protection have met with more or less success
through the years.

International comity

Comity arguments have been the European Union's primary tool to protect the confidentiality of
corporate statements and related Commission materials. In US jurisprudence, comity:

“[I]s the recognition which one nation allows within its territory to the legislative, executive, or judicial
acts of another nation, having due regard both to international duty and convenience, and to the rights
of its own citizens or of other persons who are under the protection of its laws.”18

The comity analysis requires a balancing test which weighs the competing interests of the United
States against those of a foreign state (viz. EU protection of its leniency programme).19 Because the
application of comity by US courts is neither an “absolute obligation” nor a “mere courtesy”,20 judicial
assessments have sometimes yielded inconsistent results.

In Vitamins, the special master found, and the district judge affirmed, that the interests of the
European Union did not outweigh the interests of the United States in obtaining full discovery of
corporate statements made to the EU Commission.21 As a result of this decision, the EU Commission
submitted an amicus curiae brief arguing for a reconsideration that would take into account the
principle of international comity and (as discussed in more detail below) the investigatory privilege.
The Commission argued that allowing discovery of corporate statements would greatly undermine the
effectiveness of its leniency programme.22 The Commission also noted the possibility that impairment
of the EU leniency programme would equally damage the US amnesty programme, a consideration
that was subsequently echoed by the US Department of Justice in Flat Glass II. 23 Largely
side-stepping the arguments put forward by the Commission, the district judge in Vitamins ruled that
intervening conditions had not changed sufficiently to allow a reconsideration of the earlier decision.24

Also in 2002, the Commission sent a letter to the court in the Methionine case, incorporating by
reference the same amicus curiae brief it had submitted in Vitamins. This time, however, the court
agreed with the Commission's comity arguments, concluding that, “the balance tips strongly in favor
of” respecting the Commission's interests in confidentiality. The court found that the European Union's
interests in protecting the leniency programme outweighed the plaintiffs' needs in discovery, in
particular because in this case the plaintiffs had already obtained the requested materials from a
source that was not a defendant in the US private action.25

Following the conflicting outcomes in Vitamins and Methionine, the district court of the Northern
District of California undertook a more comprehensive analysis of the comity issue in the 2007
decision in Rubber Chemicals. During discovery, Rubber Chemicals defendant Flexsys had already
produced to the plaintiffs all documents relevant to the cartel investigations of the US Department of
Justice (“DOJ”) and the Canadian *E.C.L.R. 119 Competition Bureau and all pre-existing business
documents that had been produced to the European Union.26 However, Flexsys invoked comity
considerations as the basis for its refusal to produce its corporate statement or communications
between itself and the Commission relating to leniency.27

In reaching its conclusion, the court sought to balance protection of the European Union's leniency
programme against the access to evidence provided by US discovery rules. Applying the Supreme
Court's five factor balancing test articulated in Aerospatiale, the court considered:

(1) the importance to the litigation of the documents or other information requested;

(2) the degree of specificity of the request;

(3) whether the information originated in the United States;
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(4) the availability of alternate means of securing the information; and

(5) “the extent to which non-compliance with the request would undermine important interests of the
United States, or compliance with the request would undermine important interests of the state where
the information is located”.28

Having weighed these factors, the court concluded that the principles of comity outweighed the
requests of the plaintiffs.29

However, the next time the issue came up, in the Flat Glass II litigation in 2009, in relation to a
request for materials that became accessible to the defendant through access to the Commission's
file, the district court re-assessed these same comity principles and concluded that the interest in full
discovery should prevail, especially because the plaintiffs possessed most of the documents
requested, the EC investigation was finished, and the defendant already had provided plaintiffs an
unredacted copy of the EC decision. This time, the EU Commission intervened and reinforced its
arguments with the addition of a supporting letter from the DOJ. In that letter, the DOJ noted that the
interests of the European Union and the US executive branch in protecting the confidentiality of
materials provided by leniency applicants were aligned and asked the court to refuse discovery.
Although the Flat Glass II court never ruled following the Commission's intervention, its original order
was later vacated by consent between the plaintiffs and defendants, and a new order was put into
place respecting the Commission's concerns.

The most recent application of comity principles to confidential EU materials--involving a production
request for a statement of objections and Commission oral hearing transcript, although not a leniency
corporate statement--came out of the Eastern District of New York in 2010. In Payment Card
Interchange Fee and Merchant Discount Antitrust Litigation, Re (“ Interchange ”) the district court
found that compelling production of confidential EU materials would be “contrary to the law of
international comity”, mandating an exception, “to the usual rule that all relevant information is
discoverable”.30 Also in this case, the court referenced the Aerospatiale balancing test, noting that the
plaintiffs had other means of obtaining information about the defendants activities in Europe and
already had access to one of the defendants' submissions to the Commission.

Act of state doctrine

In both its Flat Glass II and Interchange briefs, the European Union raised the potential applicability of
the act of state doctrine. A creature of US jurisprudence, the act of state doctrine is a seldom used
judicial device designed to prevent US courts from overstepping their boundaries and impinging on
acts of a governmental character by a foreign state within its own territory.31

In Flat Glass II, the Commission argued that the Commission, acting as a sovereign, provided private
parties with assurances of confidentiality that are legally binding under EU law. In that case, however,
there was no ruling by the court relating to the issue. In Interchange, the court disposed of the
argument in a single footnote, observing that the act of state doctrine was “inapposite” because the
plaintiffs were asking the court not to rule on the validity of the European Union's confidentiality
protections but rather to resolve a conflict between a valid EU law and a valid US law. In addition, the
court observed that use of the doctrine should not displace the comity balancing test the Supreme
Court has prescribed, “for discovery requests that conflict with a foreign sovereign's asserted
interests”.32

*E.C.L.R. 120 Investigatory privilege

In the earlier Vitamins and Methionine cases, the European Union also sought, in parallel to its comity
arguments, to invoke investigatory privilege as an independent means of protection.33 The law
enforcement or investigatory privilege is a qualified, judicially-created privilege which requires the
court to balance the government's need for secrecy against the claimant's need for access to the
allegedly privileged information.34 In some--but not all--US federal circuits, governments enjoy a
“strong presumption” against lifting the privilege,35 and plaintiffs must show a “compelling need” to
overcome this presumption, including an inability to discover the information sought from other
sources.36

In the circuits applying this approach, disclosure is required only if the plaintiffs' compelling need
“outweighs the public interest in nondisclosure”.37 This balancing test often involves a litany of
considerations including, inter alia, “the extent to which disclosure will thwart governmental processes
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by discouraging citizens from giving the government information”, “the importance of the information
sought to the plaintiff's case”, and--in jurisdictions which do not apply a presumption against lifting the
privilege--consideration of, “whether the information sought is available through other discovery or
from other sources”.38

In the Vitamins case, application of the privilege was rejected on the basis that the privilege can only
apply to documents within the control of an investigative body and specified as privileged by the head
of that body. The application of the investigatory privilege thus critically rests on the privileged
information being within the sole control of an investigative body, and not being in the possession of a
private party, such as the defendant (or co-defendants) in a cartel case.39 In Methionine, the court
seemed favourably disposed to the invocation of investigatory privilege, but based its ruling primarily
on considerations of comity.40 In this context, it should be noted that the Commission's oral procedure
enables applicants to make an immunity application without producing a written copy of their
corporate statement. While in the current practice the Commission does produce a written transcript
of the corporate statement, this transcript remains in its exclusive possession. Neither the other
defendants nor the leniency applicant receive copies of this transcript, although other defendants (and
the leniency applicant should it wish to do so) are permitted to prepare their own transcriptions of the
tapes on which the corporate statement has been recorded as part of their access to the
Commission's file (see above). A plaintiff seeking discovery of the Commission's tapes or transcripts
would arguably be blocked by the investigative privilege. While this has not been ruled on by US
courts (for example in Flat Glass II ), the availability to defendants of the contents of the tapes through
the access to file procedure should not in and of itself place the tapes themselves outside the control
of the Commission for purposes of application of the privilege given the limited conditions under which
access to file is granted. However, the privilege would arguably not apply to protect against discovery
of the content of corporate statements from a defendant who had prepared its own transcript. In
addition, in theory private plaintiffs could make the argument, and US judges may require, that a
leniency applicant make a “good faith effort” to comply with a discovery request by asking the
Commission to produce a transcript of its corporate statement.41

A 2004 Supreme Court judgment identifying the Commission as a “foreign court or tribunal” may have
had some impact on the Commission's ability to protect the confidentiality of its records on the basis
of the investigatory privilege.42 In Intel v Advanced Micro Devices Inc, 43 AMD sought discovery of US
materials to support a complaint before the EU Commission on the basis of s.1782(a) of title 28 of the
United States Code, which empowers federal courts to compel persons within its jurisdiction to
produce evidence for, “use in a proceeding in a foreign or international tribunal”. The case was
ultimately brought before the Supreme Court. The Commission submitted an amicus curiae brief in
the proceeding, arguing that a finding equating the Commission to a “foreign court or tribunal”--as
required by s.1782(a) --could jeopardise its ability to, “protect its prosecutorial and law enforcement
prerogatives in other proceedings”.44 The Commission noted specifically that it had already been
forced:

*E.C.L.R. 121 “[T]o invoke the law enforcement investigative privilege in civil actions in the United
States to protect from disclosure documents that it gathers in its antitrust law enforcement capacity.”45

However, the Supreme Court found that s.1782 discoverability extended to materials to be produced
in support of procedures before “quasi-judicial agencies” such as the Commission, and that to the
extent to which it acts as a “first-instance decision maker” the Commission could be deemed to be a
foreign court or tribunal within the ambit of s.1782.46 While US courts have not expressly ruled on
whether the characterisation of the Commission as a foreign court or tribunal would prevent the
Commission from invoking the investigative privilege,47 the Commission has chosen not to rely on the
investigatory privilege defence in its submissions in Rubber Chemicals and Flat Glass II.

The attorney work-product privilege

Some early attempts were also made, primarily on the behalf of defendants' counsel, to preserve the
confidentiality of EU corporate statements by use of the attorney work-product protection. To the
degree that corporate statements are documents prepared by or at the direction of counsel in
anticipation of investigation or litigation, they constitute attorney work-product, which is ordinarily
excepted from discovery in US courts. The Supreme Court has recognised (and the Rules of Civil
Procedure have since enshrined) the idea that materials prepared by attorneys for a party in
anticipation of litigation are deserving of protection from production absent a showing of “substantial
need” by the party seeking the information and an inability to obtain their “substantial equivalent”
through other discovery.48
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The issue of whether disclosure of the work product to the Commission destroys its privileged nature
has received inconsistent treatment in the US courts. Thus, whereas some US courts have found that
disclosure of attorney work-product to a third party tends to destroy the document's confidentiality and
thereby invalidate its protection as against all other parties, others take the narrower view that waiver
of the work-product doctrine, “will be found only where the work product was voluntarily disclosed
such that it may become readily accessible to an adversary”.49 Under the latter approach, the mere
disclosure to the Commission, which has an interest in the information but should not reasonably be
viewed as a conduit to a potential adversary, should not be deemed to constitute a waiver of the
protection of the privilege.50

Moreover, some US courts have found persuasive the argument that disclosure to a government
entity pursuant to a confidentiality agreement (such as would be the case in a leniency application to
the European Union) is fundamentally different from disclosure to a private third party, and where that
disclosure has “resulted in significant benefits to the government”, the court has found that sharing of
such statements does not waive the protection.51 However, the court in Vitamins explicitly found
that--where delivery of the documents was not strictly compelled by the Commission--the attorney
work-product protection would be waived as to all parties, including plaintiffs.52 The Commission's oral
leniency procedure, while avoiding the need for a written submission by allowing the immunity
applicant to read a corporate statement into the Commission's record, does not, however, necessarily
protect the applicant against a claim for production of the written materials in the possession of the
immunity applicant or its counsel that form the basis of the oral statement.53

The confidentiality of EU Commission records in the EU courts

Because until now private plaintiffs have generally sought compensation for damages in the
plaintiff-friendly surroundings of US civil litigation procedures, the issues relating to the protection of
the confidentiality of EU corporate statements and related Commission materials have been litigated
largely in the context of the Commission's attempts to protect its records from the application of US
discovery rules. However, both plaintiff law firms and damages claims groups are now becoming
increasingly active in seeking compensation in EU Member State courts for damages arising from
cartels. Plaintiffs in the European Union can have recourse to various channels for obtaining copies of
relevant Commission materials.

First, access could be requested through application of discovery rules applicable in the relevant
national courts. While a discussion of EU Member State discovery rules is beyond the scope of this
article, it is worth noting that in addition to using Member State discovery rules, private plaintiffs could
also in certain cases attempt to use the US legal system to compel production of file access *E.C.L.R.
122 documents from art.101 TFEU defendants for use in an EU Member State proceeding. As
indicated in above, s.1782(a) of title 28 of the United States Code empowers US district courts to
compel persons within its jurisdiction to produce evidence for, “use in a proceeding in a foreign or
international tribunal”.54 A plaintiff seeking private damages in a court in an EU Member State (or any
“foreign or international tribunal”) could, therefore, petition a US court to use s.1782(a) to require
defendants with a US presence to produce confidential documents located in the United States.55 In
such a case, the question of access would be resolved by the US legal system on a broader basis
than the compatibility of access with the EU legal order.

In addition to the application of national discovery rules, private plaintiffs can request access to
relevant materials from the Commission on the basis of transparency laws, including the EU
transparency regulation Regulation 1049/2001 [2001] OJ L145/43.56 In parallel or in the alternative,
they can also request national courts to obtain relevant Commission materials through the application
of arts 11-12 and 15 of Regulation 1/2003 and the provisions on co-operation between the
Commission and the national courts. Issues of discovery or access to the administrative files of
Member State competition authorities, and the Commission's decisions to deny access to materials or
co-operation to the national courts can be brought for review before the EU General Court and/or
before the Court of Justice on appeal or on a reference for a preliminary ruling (collectively hereinafter
“the EU courts”).

If, as expected, damages actions in EU national courts expand in the coming years, these avenues
for access to Commission materials will be increasingly tested. A key case raising these issues is
already pending before the Court of Justice on a reference for a preliminary ruling from a German
court, and in other cases the scope of these provisions is currently being tested directly before the EU
courts. The views of the EU courts on such requests will be of great significance for the development
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of private damages actions in the European Union, and for the Commission's policies and practices in
relation to cartel enforcement. They will invariably also impact the application to Commission records
of US discovery rules by US courts.

Regulation 1049/2001

Recital 11 to Regulation 1049/2001 states that:

“In principle, all documents of the institutions should be accessible to the public. However, certain
public and private interests should be protected by way of exceptions”.

Article 4 of Regulation 1049/2001 goes on to enumerate several such exceptions, including the
protection of the purpose of inspections, investigations and audits, and the protection of internal
documents where disclosure would undermine the institution's decision-making process.

So far, the General Court's jurisprudence has not been highly supportive of the Commission's
attempts to protect the confidentiality of its files under Regulation 1049/2001. In its April 13, 2005
judgment in Verein fus Konsumentinformation, the General Court annulled the Commission's decision
refusing access to its administrative file in the Austrian banks case to the Austrian consumer
organisation Verein fus Konsumentinformation (“VKI”).57 The VKI had requested access to the
Commission's file in support of specific claims regarding the illegality of the conduct concerned and its
effects, in order to secure damages for the consumers on whose behalf it was acting. The VKI had
based its request, inter alia, on the provisions of Regulation 1049/2001 and art.42 of the Charter of
Fundamental Rights of the European Union.58 While not commenting on the merit of the
Commission's claim that a large number of the documents in the file were provided pursuant to the
Leniency Notice, and that access to those documents would deter undertakings from co-operating
with the Commission, the Court found that the Commission was not entitled to reach its conclusion
denying acess with respect to all of the documents in the file without having first carried out a
concrete and individual examination of each of the documents concerned.59

The recent June 2010 judgment in éditions Odile Jacob SAS v Commission, while concerning a
review pursuant to the EU Merger Regulation, indicates that the General Court continues to apply
Regulation 1049/2001 strictly to require detailed individual justifications for the application of art.4
exceptions.60 The Commission has appealed the judgment to the Court of Justice.61

*E.C.L.R. 123 The General Court had similarly rejected the Commission's claims for confidentiality in
response to a request for access pursuant to Regulation 1049/2001 in the 2006 state aid judgment
Technische Glaswerke Ilmenau v Commission (“TGI ”).62 In July 2010, however, the Court of Justice
overturned the General Court's judgment and provided some useful guidance, even if its relevance to
private damage actions may be uncertain given the unique nature of the Commission's state aid
proceedings.63 In the original judgment, the General Court had, as it did in éditions Odile, required the
Commission to undertake a “concrete, individual assessment” of the requested documents to
ascertain whether access would “specifically and actually undermine the protected interest”, in line
with its prior case law. On appeal, however, the Court of Justice clarified that “in principle”, an
institution could, “base its decisions [explaining application of an art.4 exception] on general
presumptions which apply to certain categories of documents”.64 The Court held that such a general
presumption may stem from, inter alia, the “case law concerning the right to consult documents on the
Commission's administrative file” and which:

“[D]o not lay down any right of access to documents in the Commission's administrative file for
interested parties in the context of the review procedure opened in accordance with Article 88(2) EC
[the state aid rules].”65

The Court found that the provision of third parties with access to the materials in the Commission's
files, pursuant to Regulation 1049/2001, could, “call into question the system for the review of state
aid”. While agreeing that the access to file procedure is different from transparency obligations under
Regulation 1049/2001, the Court considered that the end result would be the same if access to the
documents in question were provided. The Court drew a distinction with cases in which the
Commission may be acting in a more legislative capacity, where access under Regulation 1049/2001
might be appropriate, as opposed to here, where the Commission operated in a strictly administrative
function, without excluding the possibility that applicants may demonstrate a higher public interest
justifying disclosure.66 In so ruling, the Court of Justice appears to have created a basis for
significantly restricting the scope of access under Regulation 1049/2001, taking the view that the
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Regulation should not be applied to provide access to Commission materials where access to such
materials would not be permitted under specific rules applicable to specific Commission administrative
proceedings, absent showing of a “higher public interest”.

As mentioned above, because TGI involved a state aid investigation, the ruling may not be directly
translatable to a cartel case. However, given the apparent breadth of the distinction between
administrative and legislative activities established in TGI and the fact that Commission materials in
state aid proceedings may similarly be relevant in subsequent damages cases,67 it can be argued that
the distinctions drawn by the Court of Justice may presage the Court's likely analysis of requests for
access to corporate statements and related Commission materials pursuant to Regulation 1049/2001.
When the Commission receives corporate statements pursuant to its Leniency Notice, it is clearly
acting in a strictly administrative capacity. Moreover, carefully defined (and extensively debated)
procedures for access to the file have been set up for Commission investigations pursuant to arts 101
and 102 TFEU. As was suggested by the Court in TGI, it would seem undesirable for private plaintiffs
to be able to obtain all or part of corporate statements or related Commission materials on the basis
of Regulation 1049/2001 when they are not granted such access on the basis of the provisions
governing access to the Commission's file. The question remains what in the Court's view would
qualify as a “higher public interest”.

Although the ultimate success of these attempts remains to be determined, it is clear that Regulation
1049/2001 has become an increasingly popular vehicle for seeking access to Commission materials
in support of private damages claims, and a number of appeals against Commission decisions
denying access based on Regulation 1049/2001 are pending before the EU courts. For example, on
August 25, 2008, a German utility appealed the Commission's decision denying access to its
administrative file relating to the gas insulated *E.C.L.R. 124 switchgear cartel pursuant to
Regulation 1049/2001.68 On September 9, 2008, the Dutch government appealed the Commission's
decision to refuse access under Regulation 1049/2001 to the complete unredacted version of the
Commission's bitumen cartel decision.69 And on October 6, 2008, CDC HP brought an action before
the General Court challenging the Commission's refusal to grant it access to the case file index
relating to the bleaching agents cartel case in order to preserve the attractiveness of its leniency
programme.70 This may be only a handful of the cases currently pending before the EU courts
concerning the application of Regulation 1049/2001 to Commission materials in cartel proceedings.71

Article 4a(3) TFEU and articles 11-12 and 15 of Regulation 1/2003

Article 4a(3) TFEU (formerly art.10 EC), provides that:

“[P]ursuant to the principle of sincere cooperation, the Union and the Member States shall, in full
mutual respect, assist each other in carrying out tasks which flow from the Treaties.”

Articles 11-12 and 15 of the Regulation provide for the exchange of confidential information between
the Commission and the competition authorities and courts of the EU Member States.

In its 1996 Postbank judgment, the General Court confirmed that the Commission may refuse to
disclose documents to national courts only where, “the disclosure of the information would be capable
of interfering with the functioning and independence of the Community”.72 The case concerned the
release to a Dutch court of the Commission's statement of objections in relation to the Dutch banks
case by two Dutch public utilities who were given copies of the statement of objections by the
Commission in anticipation of their attendance of the Commission oral hearing. The Commission had
stated to Postbank that the utilities concerned could not be prevented from producing the documents
to a national court. The General Court found that the Commission did not violate the Treaty by failing
to prohibit disclosure of the documents to the national court. In fact, the Court found that an
interpretation of the Commission's obligations of confidentiality that would require the Commission to
prohibit undertakings from producing to national courts any documents they received in the course of
the administrative procedure:

“[M]ight compromise cooperation between the judicial authorities and the Community institutions and
above all detract from the right of economic agents to effective judicial protection.”73

In that respect, the Court referred to the fact that a prohibition on the Commission from disclosing
documents to Member State Court would deprive undertakings:

“[O]f the protection, afforded by national courts, of the rights conferred on them by virtue of the direct
effect of Articles 85 and 86 of the Treaty.”74
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The Court found that the Commission only failed in its obligation of professional secrecy by not
allowing Postbank to comment on the existence of confidential information or business secrets in the
statement of objections.

In his declaration in support of the Commission's intervention in Flat Glass II, then Director General of
DG Competition, Philip Lowe, also referring to the Postbank case, noted that:

“[I]n the EC legal system, these documents [referring to the Commission's statement of objections,
replies to the statement of objections, requests for information and other documents] can be disclosed
to the EC courts, at their request, for the purpose of controlling the legality of the European
Commission decision”.75

While the Commission's 2004 Co-operation Notice expressly excludes corporate statements from the
obligation of co-operation with EU courts, it will be interesting to see whether the Court of Justice will
agree with the Commission's interpretation and find that those disclosures would interfere with the
functioning and independence of the Community, in particular taking into account the rights of third
parties, as referred to by the Court in Postbank, to benefit from the direct effect of arts 101 and 102
before a national court. In this regard, it should be noted that the President of the General Court,
Judge Jaeger, expressed a need to view the Commission's practice, including in particular the
protection of the confidentiality of corporate statements in the context of the upcoming accession to
the Charter of Fundamental Rights of the European Union. In this context, Judge Jaeger identified
competing interests, such as the right to property, which need to be balanced against the protection of
the Commission's leniency programme and its cartel enforcement policies and practices, and
indicated that in his view, “any limitation of a fundamental right such as *E.C.L.R. 125 the right to
property must now be provided for in law”, noting that, “law was a concept that causes interpretive
problems in the EU context”.76

The case currently pending before the Court of Justice on the basis of a prejudicial question from a
German court will address the issue raised by Judge Jaeger and will thus be highly determinative of
the level of protection afforded to corporate statements in the European Union. In this case, a
reference for a preliminary ruling was made to the European Court of Justice asking whether arts 11
(co-operation between the Commission and the competition authorities of member states) and 12
(exchange of information) of Regulation 1/2003 and art.10(2) EC (art.4(a)3 TFEU) in conjunction with
art.3(1)(g) EC (art.3 and Protocol 27 TFEU) should be interpreted to mean that parties adversely
affected by a cartel may not, for the purpose of bringing private damages actions, receive access to
leniency corporate statements which a Member State competition authority has received pursuant to
a national leniency programme within the framework of proceedings for the imposition of fines which
are intended also to enforce art.101 TFEU.77

The Advocate General in his Opinion issued on December 16, 2010, proposed that “access to
voluntary self-incriminating statements made by a leniency applicant should not, in principle, be
granted”, but that:

“[A]lleged injured parties should have access to all other pre-existing documents submitted by a
leniency applicant which would assist those parties in the establishment […] of an illegal act in breach
of Article 101 TFEU, damage to those parties and a causal link between the damage and the breach”,

finding that the interference with the allegedly injured party's fundamental right to an effective remedy
and a fair trial guaranteed by the Charter of Fundamental Rights of the European Union was justified
by the legitimate aim of effective cartel enforcement.78 The Advocate General distinguished
Pfleiderer's right of access from that granted pursuant to Regulation 1049/2001 as Pfleiderer, as an
allegedly injured party pursuing a civil claim, was viewed as entitled to a more extensive right of
access. It remains to be seen whether the Court of Justice will adopt the Advocate General's
proposal.

The author would like to express her gratitude to her partner, Jim Venit, for his insightful and inspiring
comments and contributions to this article, as well as to Tara Reinhart and Andrew Foster for their
valuable assistance.
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