
LEGAL UPDATE

Sep 2006 IPBA Journal 29

The United States Federal
Arbitration Act and the
UNCITRAL Model Law: How and
Why are They Different?

Besides setting out some notable differences
between the UNCITRAL Model Law and the
United States Federal Arbitration Act, this
article also discusses why the Model Law has
not been adopted in the United States

Introduction and Overview
Unlike many other countries that are major venues
for international arbitration, the United States has
not enacted the UNCITRAL Model Law. In the
US, the 80-year old Federal Arbitration Act
(‘FAA’)2 provides the legislative framework for
virtually all domestic and international
commercial arbitration. Chapter 2 of the FAA3

implements the New York Convention. Chapter 3,4

added in 1990, implements the Inter-American
Convention on International Commercial
Arbitration 1975 (‘Panama Convention’). Chapter
1 of the FAA5 covers domestic arbitration and, to
the extent that it does not conflict with Chapters 2
and 3, international arbitration as well. In practice,
this means that the grounds set forth in Chapter 1
for setting aside a domestic arbitration award
apply also to an international arbitration award
rendered in the US.

Like the Model Law, the FAA supports the
principles of party autonomy and limited local
curial involvement in the arbitration. Under the
FAA, like the Model Law, arbitration agreements

are to be enforced in accordance with their terms
and arbitral awards shielded from judicial review
on the merits.

Nonetheless, the FAA and the Model Law differ
in several ways, most notably with respect to the
following:

1 the basis for setting aside an award;
2 the power to modify or correct an award;
3 the procedure for appointment of arbitrators;

and
4 the arbitral tribunal’s power to rule on its own

jurisdiction.

In addition, there are many important steps in the
arbitration proceedings that the Model Law
addresses explicitly but the FAA does not. I discuss
these below. Of course, a well-drafted arbitration
agreement that incorporates recognized arbitration
rules will render most, if not all, of these
differences academic, as the parties’ agreement
(including the arbitration rules incorporated by
reference into the agreement) will generally trump
or supplement the default provisions of the FAA
and the Model Law. It is rather with poorly drafted
or ‘pathological’ clauses, which fail to address key
aspects of the arbitration process, that these
differences may prove to be significant.
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This paper also addresses some of the reasons
why the UNCITRAL Model Law has not been
adopted in the US and the status of the debate on
that issue.

Differences Between the FAA
and the Model Law
Grounds for Setting Aside Award
One of the major differences between the Model
Law and the FAA are the specific grounds for
setting aside an award although there is some
overlap. For example, both provide that an
arbitration award may be set aside if the parties’
due process rights have been violated. The Model
Law ground (Article 34) is that a party did not
receive proper notice or an opportunity to present
its case. The comparable FAA ground (Article 10)
is that the arbitrators were guilty of misconduct in
refusing to postpone the hearing, upon sufficient
cause shown, or in refusing to hear evidence
pertinent and material to the controversy; or of any
other misbehavior by which the rights of any party
have been prejudiced. Another ground found in
both statutes is if, as stated in the Model Law, the
award deals with a dispute outside the scope of the
arbitration clause. The corresponding FAA ground
is that the arbitrators exceeded their powers, or so
imperfectly executed them that a mutual, final, and
definite award upon the subject matter submitted
was not made.

The remaining four Model Law grounds for
setting aside an award have no explicit FAA
counterpart. These are:

1 a party was under some incapacity or the
arbitration agreement was invalid under
applicable law;

2 the composition of the arbitral tribunal was
not in accordance with the parties’ agreement
or the Model Law;

3 the subject matter of the dispute could not be
arbitrated under the law of the place of
arbitration; or

4 the award violates the public policy of the
state in which the arbitration is being held.

The two FAA grounds for vacating an award not
found in the Model law are: (a) the award was
procured by corruption, fraud, or undue means; (b)
there was evident partiality or corruption in the
arbitrators.

Additionally, an award subject to the FAA can
be set side on the ground of ‘manifest disregard of
law’ which was added by the US Supreme Court
in Wilko v Swan.6 Although the manifest disregard
of the law standard has been applied extremely
sparingly by the US courts, it has been used to
vacate a number of domestic arbitral awards

rendered in the US.7 Several courts have indicated
that the standard is, in theory, applicable to
international arbitration awards rendered in the US
although it has not yet been applied to vacate an
international award.8

Modification or Correction of Award
The two statutes also differ in their approaches to
modifying and correcting an award. Under the
Model Law, an application to set aside the award is
the only available recourse to a court against an
arbitral award. Article 33 of the Model Law
contemplates that correction and interpretation of
an award can be obtained from the arbitral tribunal
only. Section 11 of the FAA, in contrast, permits a
party to apply to the court to modify or correct an
award and specifies the limited grounds for
obtaining such relief.

Kompetenz-Kompetenz—Arbitral Tribunal’s Power
to Rule on its Own Jurisdiction
Article 15 of the Model Law incorporates the
Kompetenz-Kompetenz principle—the arbitral
tribunal has the power to rule on its own
jurisdiction—and provides for court review of such
a decision within 30 days after the ruling. In
contrast, the US Supreme Court has interpreted the
FAA to require that a court shall rule in the first
instance on the jurisdiction of an arbitral tribunal
unless there is clear and unmistakable evidence that
the parties have agreed to submit the issue of
arbitrability to the arbitrator.9 Such unmistakable
evidence can be found where the parties have
designated arbitration rules that provide that the
issue of arbitrability shall be decided by the
arbitrator.10 The tribunal’s decision on that issue
may then be reviewed by the courts using the
deferential standard set forth in Section 10 of the
FAA that is used to review other decisions of the
arbitrator.11

Selection of the Arbitrators and Number of
Arbitrators is the Last Major Area of Difference
Article 10(2) of the Model Law provides that if the
parties fail to designate the number of arbitrators
there shall be three, and Article 11 provides a
detailed procedure for arbitrator appointment,
which includes party selection. Court assistance for
appointment of arbitrators if the parties fail to
agree or act is available under Article 11 of the
Model Law. In contrast, Section 5 of the FAA
provides that if the number of arbitrators is not
specified, there shall be one arbitrator and if no
method of arbitrator appointment is provided, ‘then
upon the application of either party to the
controversy the court shall designate or appoint an
arbitrator or arbitrators or umpire, as the case may
require ...’.
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Areas Addressed by the Model
Law but Not by the FAA
The FAA is silent on certain key issues which are
addressed in the Model Law. These areas include:

1 the availability of provisional measures from
a court;

2 an arbitrator’s disclosure obligations;
3 the procedures for challenging an arbitrator’s

impartiality;12

4 the tribunal’s right to determine the venue
and language of the arbitration and the
governing law for the dispute (if the parties
fail to do so);

5 the tribunal’s right to appoint experts;
6 the procedures to be followed if a party

defaults; and
7 the form of the arbitration award.13

Provisional Remedies
With respect to the availability of provisional
remedies, Article 17 of the Model Law gives
arbitrators the power to order such interim relief
‘as the arbitral tribunal may consider necessary in
respect of the subject matter of the dispute’.
Article 9 recognizes that it is not incompatible
with an arbitration agreement for a party to request
interim measures of protection from a court and
for a court to grant such measures before or during
arbitral proceedings.

The FAA, in contrast, is completely silent on
the subject of the availability of provisional
remedies—both from the arbitral tribunal and a
court. Some US courts have granted provisional
relief in international arbitration cases both before
and after ordering parties to arbitrate.14 Other
courts have taken the position that when parties
have elected international arbitration, the New
York Convention deprives the courts of jurisdiction
to grant provisional remedies and the courts’ only
option is to order the parties to arbitrate.15 In some
federal circuits, this problem may be eliminated
when parties agree to arbitration rules that
specifically authorize the parties to seek
preliminary injunctive relief from a national court
or provide for such relief in the arbitration
agreement.16 Although the issue is still unsettled
and the outcome may vary among the federal
circuits, the trend is for US federal courts to order
provisional remedies where such remedies are
warranted. The US Supreme Court has not yet
ruled on the issue.

Arbitrator Disclosure Obligations and Procedures
for Challenging Arbitration
Articles 12 and 13 of the Model Law set forth the
disclosure obligations of a proposed arbitrator and
the grounds and procedure for challenging an
arbitrator during the arbitration proceeding. The
FAA does not address arbitrators’ disclosure
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obligations; nor does it specify grounds or a
procedure for challenging an arbitrator’s
impartiality until after an award has been made.17

Although most international arbitral rules contain
disclosure and challenge standards and
procedures, parties to certain ad hoc arbitrations
venued in the US, who have not agreed to any
such standards or procedures, may have no choice
but to wait until a final award has been issued to
challenge an arbitrator’s impartiality.

Venue of the Arbitration
Article 20 of the Model Law provides that where
the parties have not designated the place of
arbitration, such determination will be made by
the arbitral tribunal ‘having regard to the
circumstances of the case, including the
convenience of the parties’. The scope of the US
courts’ power to determine the site of an
arbitration when the parties have not designated
one is unclear under the FAA. Section 206 of the
FAA, which covers arbitrations that fall under the
New York Convention, provides that: ‘A court
having jurisdiction under this Chapter may direct
that arbitration be held in accordance with the
agreement at any place therein provided for,
whether that place is within or without the United
States.’ However, some US courts have held that
in an international arbitration falling under the
New York Convention, when the parties have not
designated a situs for the arbitration (or arbitration
rules that provide for a method of site selection), a
US court may order the parties to arbitrate under
Section 4 of Chapter 1 of the FAA ‘but only within
the district in which the petition for an order
directing such arbitration is filed.’18 For
arbitrations without a designated venue that fall
under the Panama Convention, Section 303(b) of
the FAA provides that ‘the court will direct that
the arbitration shall be held ... in accordance with
Article 3 of the Inter-American Convention,’
which in turn refers the parties to the Commercial
Arbitration and Mediation Center for the
Americas, whose arbitration rules provide a
method of site selection.19

Choice of Law
Article 28 of the Model Law provides: ‘Failing
any designation by the parties, the arbitral tribunal
shall apply the law determined by the conflict of
laws rules which it considers applicable.’ The FAA
is silent on this issue. In practice, however, US
courts will generally leave the choice of law to the
arbitral tribunal. Thus, the result under either law
would likely be the same. Moreover, as with other
areas on which the FAA is silent, the rules selected
by the parties to govern the arbitration usually
direct how this issue is to be handled.

Language of the Arbitration
Article 22 of the Model Law provides that failing
agreement on the language of the arbitration, ‘the
arbitral tribunal shall determine the language or
languages to be used in the arbitration’. Again,
while the FAA is silent on this issue, most
arbitration rules leave this issue to be determined
by the tribunal failing agreement by the parties.

Other Procedural Issues
The Model Law contains detailed procedures
regarding statements of claim and defense (Article
23), the arbitration hearing (Article 24) and the
appointment of experts by the arbitral tribunal
(Article 26). The FAA contains no such provisions
which again are usually covered by the applicable
rules.

Default
Article 25 of the Model Law contains detailed
provisions for dealing with the default of a party to
an arbitration while the FAA is silent on this issue.

Form of Award
Article 31 of the Model Law provides for a written,
reasoned award. Although the FAA is silent on the
issue of the form of the award, it appears to assume
that the award will be in writing as it provides in
Section 13 that when a party moves to confirm an
award it will file the award with the court. The
New York Convention, incorporated into Chapter 2
of the FAA also provides for a written award by
implication,20 but does not provide for any
particular form of award.

The FAA and the Laws of the 50 States
Another unique and often puzzling feature of the
arbitration legislative scheme in the US is the
relation between the FAA and the arbitration laws
of the 50 US states. Certain provisions of the
arbitration law of a state in which an arbitration is
located may, in some circumstances, also be
applicable in an international arbitration governed
by the FAA.

Although the FAA applies to all international
arbitrations, the FAA does not pre-empt state
arbitration laws with respect to matters on which
the FAA is silent. As a practical matter, state
arbitration laws typically will not be applicable to
international arbitrations because the arbitration
rules chosen by the parties will likely address all
relevant procedural issues. However, if the FAA
and the designated arbitration rules are silent on a
particular issue that is addressed in the arbitration
law in the state where the arbitration is venued, that
state’s law could impact the procedure to be
followed in the arbitration. For example, Florida
provides for non-consensual consolidation of
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disputes by the arbitral tribunal where disputes to
be arbitrated under its international arbitration act
have common questions of law or fact or arise out
of a single transaction or enterprise.21 Georgia also
has a non-consensual consolidation provision in its
Arbitration Code, which applies to both domestic
and international arbitrations and which authorizes
the court to resolve any conflicts between different
arbitration agreements that are being
consolidated.22

Why Has the Model Law not
been Adopted in the United States?
Despite the fact that a number of Bar Association
committees and commentators have advocated
replacing the FAA with the Model Law (or
amending the FAA with selected provisions of the
Model Law), there has been no broad support for
such action. Those who advocate replacing or
amending the FAA claim it is not sufficiently
comprehensive and creates uncertainty because of
the interaction between the FAA and various state
laws, which the FAA does not completely pre-
empt.23

Supporters of the FAA argue that since it’s not
broken, why fix it?24 They contend that most of the
nations which have adopted the Model Law had
limited experience and history with arbitration
and, prior to adopting the Model Law, played a
minor role in the international arbitration
community. They also note that the United States
now has over 80 years experience using, and case
law interpreting the FAA, which could be lost if it
was replaced with the Model Law. In the words of
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