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January 23, 2013
SEC Considering Disclosure of Political Activity Spending

n December 21, 2012, the U.S. Securities and Exchange Commission (SEC) in-

dicated in its semiannual regulatory agenda that the staff of the SEC’s Division

of Corporation Finance is considering whether to recommend that the SEC issue
a proposed rule to require that public companies provide disclosure to their shareholders
regarding the use of corporate resources for political activities. This is the first time that the
SEC has listed a potential rulemaking regarding such disclosure in the Unified Agenda of
Regulatory and Deregulatory Actions (Regulatory Agenda).!

Background. Certain shareholders have pressed for greater transparency of corporate politi-
cal spending over the last decade or so by submitting proxy proposals to certain selected
companies that would require such disclosure. This effort intensified in the wake of the U.S.
Supreme Court’s January 2010 ruling in Citizens United v. FEC,2 which allowed corpora-
tions to make unlimited independent expenditures for a federal, state or local candidate.
In August 2011, the Committee on Disclosure of Corporate Political Spending, a group of
corporate and securities law professors, petitioned the SEC to adopt a rule that would require
public companies to disclose corporate political spending to their shareholders.3 To date, the
SEC has received more than 322,000 comment letters regarding the petition. SEC officials
have also reported that they have met with the supporters of the rulemaking petition.

In November 2012, officials from the SEC’s Division of Corporation Finance announced
that the staff was considering whether to recommend that the SEC issue a proposed rule to
require that public companies provide disclosure to their shareholders regarding the use of
corporate resources for political activities. Those officials emphasized that the staff had not
reached a conclusion about whether to recommend that the SEC issue such a proposed rule.

Insights into the potential rulemaking. By placing the political activity spending rulemaking
in the Regulatory Agenda, the SEC has provided further evidence that it is strongly consider-
ing the issue, and that a rule proposal may be forthcoming. The Regulatory Agenda states
that the rulemaking is in the “Proposed Rule Stage” and that future action on the proposal
could come as early as April 2013. The U.S. Office of Management and Budget’s Office
of Information and Regulatory Affairs, which is responsible for publishing the Regulatory
Agenda, states that rulemakings in the “Proposed Rule Stage” are “actions for which agen-
cies plan to publish a Notice of Proposed Rulemaking as the next step in their rulemaking
process or for which the closing date of the NPRM Comment Period is the next step.”

The staff’s decision whether to recommend that the SEC issue a proposed rule, and any
eventual rulemaking process, may be complicated by several practical considerations. At
present, the SEC has two Democrat commissioners and two Republican commissioners. The
fifth seat on the commission has been vacant since the departure of former Chairman Mary
Schapiro on December 14, 2012, and it may be difficult for the commission to take action un-
til a replacement has been confirmed. The SEC also has ongoing and extensive rulemaking
responsibilities as a result of the Dodd-Frank Wall Street Reform and Consumer Protection
Act and the Jumpstart Our Business Startups Act. Should the SEC proceed with the rulemak-
ing process, any proposed rule would likely be controversial and subject to an unusually high
level of media and public scrutiny.

1 A copy of the Unified Agenda of Regulatory and Deregulatory Actions entry regarding the potential rule-
making is available here.

A copy of the decision is available here.

A copy of the petition is available here.
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