
O
n June 11, 2013, the Euro-
pean Commission issued a 
proposed binding directive 
intended to facilitate private 
actions for damages under 

the competition laws. The stated goals 
of the proposed directive include “opti-
mizing the interaction between the pub-
lic and private enforcement of compe-
tition law” and “ensuring that victims 
of infringements of the EU competition 
rules can obtain full compensation for 
the harm they suffered.”1 The commis-
sion also released a non-binding recom-
mendation encouraging member states 
to adopt a framework of opt-in collective 
redress.2 

The directive and recommendation 
have been a long time coming. Since 
2005, the commission has sought to 
identify viable options for a private 
damages actions regime. Although 
courts in member states may enforce 
U.S. antitrust judgments, the EU has 
struggled to implement a system of its 
own that would allow for full compensa-
tion of private plaintiffs, yet avoid the 
perceived risks of abusive litigation. 
These commission actions, along with 
even more plaintiff-oriented proposals 
by the U.K., demonstrate the increasing 
liberalization of private antitrust actions 
in Europe. 

In today’s global economy, it is of 
course imperative that practitioners 
keep track of “class action” development 
and trends anywhere their clients may 
be sued. Indeed, the need for extensive 
coordination among international busi-
ness segments concerning matters of 
privilege, discovery, and litigation strate-
gy in antitrust matters will only increase 
as these proposals are implemented.

Recent Trends in U.S. System

The United States has perhaps the 
most liberal system of private antitrust 
actions in the world. The system creates 
large financial incentives for plaintiffs to 
bring private antitrust actions, and, as 
a result, the United States has become 
a lucrative environment for ambitious 
plaintiffs’ antitrust counsel. 

Characteristics of the U.S. system 
that encourage private antitrust actions 
include: (1) the availability of treble 
damages; (2) a class action mechanism 
under which injured parties are auto-
matically included in an action unless 
they affirmatively “opt out”; (3) con-

tingency fee arrangements that allow 
plaintiffs’ lawyers to reap large portions 
of damages awards and settlements; and 
(4) lack of a “loser pays” rule for attor-
ney fees. These have created concerns 
over “abusive litigation.” While these 
characteristics of the U.S. system may 
help promote deterrence against anti-
trust violations, they also tend to foster 
abusive litigation in which claims are 
advanced regardless of their merit. 

As one commentator has noted, the 
opt-out class action “may make the mer-
its of the litigation irrelevant,” because 
in addition to immense litigation costs 
associated with class actions, defen-
dants also face enormous potential 
liability that makes even the remote risk 
of loss at trial unacceptable.3 In fact, 
several federal courts have recognized 
the dangers of abusive practices posed 
by opt-out class actions.4 In considering 
frameworks for private antitrust actions, 
the European Union (EU) and individual 
member states have largely viewed the 
U.S. system as an example to avoid as 
much as possible. 

Somewhat in response to the liberal 
procedural class action framework in 
the United States, the Supreme Court 
has taken some recent steps to “tighten 
up” certain procedural devices to the 
potential benefit of defendants, partic-
ularly in antitrust cases. For example, 
in 2007, the court introduced a height-
ened pleading standard in Bell Atlantic 
v. Twombly,5 requiring that complaints 
be factually specific enough to make out 
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a plausible claim under the antitrust 
laws—a holding that now extends to all 
civil actions. The court has also clarified 
the standard for class certification in 
class action suits brought under Rule 23 
of the Federal Rules of Civil Procedure. 
In Wal-Mart v. Dukes.6 

Most recently in Comcast v. Behrend,7 
an antitrust case, the court found that 
district courts considering class certifi-
cation must apply a “rigorous analysis” 
to determine if the requirements of Rule 
23 are met, even if the inquiry requires 
looking behind the pleadings into the 
merits of the claims. Comcast reversed 
class certification in a monopolization 
case where an expert’s damages model 
did not distinguish between damages 
caused by the theory of antitrust liability 
offered to show common impact to the 
class and damages that were unrelated 
to that theory of liability. The court has 
also twice recognized that agreements 
to arbitrate may preclude class actions 
in AT&T v. Concepcion8 and, just last 
month, in American Express v. Italian 
Colors Restaurants,9 an antitrust case.

Europe Tries to ‘Catch Up’ 

While the courts in the United States 
have issued rulings that have had the 
effect of making it moderately more dif-
ficult for plaintiffs to bring private anti-
trust actions, the EU has sought to make 
it easier for private claimants to recover 
in competition cases yet minimize the 
abuses of the U.S. system. 

The U.K., Netherlands, and Germany 
have emerged as the most attractive 
jurisdictions in the EU for private anti-
trust damages litigation due to com-
paratively favorable procedural rules.10 
The U.K. has lead the recent charge 
in the EU to facilitate private antitrust 
actions for damages. The U.K.’s Depart-
ment of Business Innovation & Skills 
announced a proposal to implement 
reforms to the country’s antitrust pri-
vate action regime in January 2013 
and subsequently introduced a Draft 
Consumer Rights Bill in June 2013 that 
seeks to implement these proposed 

reforms.11 Notably, these measures are 
the first among EU member states to 
propose an opt-out collective redress 
mechanism for antitrust claims in front 
of the U.K.’s Competition Appeals Tri-
bunal (CAT). 

Other reforms call for standalone 
damages actions in front of the CAT 
and a “fast track” procedure for small 
and medium enterprises to bring com-
petition actions more easily. While the 
proposal includes some safeguards 
against abusive litigation—such as 
a judicial certification process and 
prohibitions on contingency fees and 
treble damages—the true impact of 
these reforms will take some time to 
play out.

The commission itself has been 
slow and deliberative in taking action 
to facilitate private antitrust actions. 
The commission’s directive and rec-
ommendation can be traced back to 
2005, when the commission released 
a green paper identifying obstacles 
to effective private enforcement of 
competition laws.12 Subsequently, the 
commission released a white paper in 
2008 and sought public consultation 
on policy proposals with respect to 
antitrust damages actions.13 Notably, 
however, in developing a regime for 
private antitrust actions, the commis-
sion appears to have been sensitive to 
public admonitions to avoid creating 
a system prone to excessive litiga-
tion like that of the United States.14 
Now, after nearly nine years of staff 
papers, policy proposals, and pub-
lic consultation, the commission has 
finally proposed binding provisions 

that impact discovery, statute of limi-
tations, and evidentiary burdens in 
antitrust cases. 

The Proposed Directive

The key provisions of the directive 
focus on discovery rules that facilitate 
both public and private enforcement, 
evidentiary rules and presumptions that 
make it easier for claimants to seek com-
pensation for antitrust infringements, 
and provisions that will create coher-
ency across member states.15

In terms of discovery, the directive 
would prohibit discovery of leniency 
corporate statements and settlement 
documents that defendants submit to 
a competition authority. This prohi-
bition reflects the concern that such 
disclosure could disincentivize defen-
dants from taking advantage of leniency 
programs and settlements for fear of 
creating harmful discoverable docu-
ments that could be used in follow-on 
private litigation. 

However, the directive does permit 
disclosure of other documents prepared 
for or by a competition authority, as long 
as the investigation has been closed. 
Further, broad discovery of relevant evi-
dence would be permitted under the 
directive, including from third parties, 
where a plaintiff has shown that it plau-
sibly suffered harm due to a violation.

Several of the directive’s provisions 
are aimed at making it easier for private 
claimants to seek full compensation for 
violations. The directive would impose a 
minimum five-year statute of limitations 
after plaintiffs become aware of harm 
caused by a competition infringement. 
This limitations period would not begin 
to run in continuing violation cases until 
the infringement ended, and in cases 
related to a public enforcement action, 
the limitations period would not begin 
to run until one year after a final deci-
sion or termination. 

The directive would impose joint and 
several liability on defendants for the 
entire harm caused by the infringement. 
However, defendants who participated 
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in leniency programs would be liable 
only for damages to their own custom-
ers (direct or indirect), unless the other 
defendants cannot fully compensate the 
claimants. In cartel cases, the directive 
would impose a rebuttable presumption 
of harm, meaning that claimants bring-
ing follow-on private actions in the wake 
of successful public enforcement may 
not need to prove they were actually 
harmed by the cartel. 

The directive also embraces the “pass-
ing-on theory,” both for claimants and 
defendants. This differs from the U.S. 
rule in federal antitrust cases that only 
direct purchasers, or those closest in the 
supply chain to the harm, have stand-
ing to pursue private antitrust damages 
actions.16 But, under the directive, indi-
rect purchasers would enjoy a rebut-
table presumption that damages were 
passed on where they can prove direct 
purchasers suffered overcharges, and 
the indirect purchasers’ products are 
derived from those of the harmed direct 
purchasers. Defendants would also be 
able to offer the defense that claimants 
have passed on their damages to other 
members of the supply chain. However, 
this defense would be unavailable where 
it is legally impossible for claimants at 
the next level of the supply chain to 
obtain compensation. 

In an effort to make the private 
enforcement regime coherent across the 
EU, the directive would make infringe-
ment decisions by a national compe-
tition authority of one member state 
binding as to all other member states. 
This provision is in keeping with existing 
regulations giving commission decisions 
binding effect in subsequent damages 
actions in national courts.

Collective Redress

While non-binding, the commission’s 
companion recommendation offers 
guidance to member states in develop-
ing mechanisms for collective redress.17 
Perhaps the most important provision, 
the recommendation encourages col-
lective redress mechanisms that utilize 
an opt-in principle in which claimants 

must affirmatively join the action, as 
opposed to an opt-out principle like 
that used in the United States and that 
being proposed in the U.K.

The recommendation encourages 
certain other provisions geared toward 
protecting against abusive litigation, 
including: a “loser pays” rule for litiga-
tion costs; prohibitions on contingency 
fees; avoidance of punitive damages; 
and the use of not-for-profit represen-
tative entities that have institutional 
objectives related to the claims at 
issue and have adequate resources. 
The recommendation suggests that 
third-party funding should be per-
mitted, but third-party funders may 
not control the litigation, should be 
disclosed to the court, and may not be 
compensated based on the award or 
settlement amount, unless the arrange-
ment is regulated by a public authority. 

According to the recommendation, 
member states should permit a single 
collective redress action to govern 
the adjudication of rights where the 
issue involves individuals from several 
member states. In the case of follow-on 
actions, collective redress proceedings 
should be permitted only after the pro-
ceedings of a competition authority 
have concluded.

While these provisions could miti-
gate risks of abusive litigation, it is 
important to remember that the recom-
mendation is non-binding. For exam-
ple, as noted above, the U.K.’s recent 
proposal calls for opt-out collective 
redress. While the U.K. could change 
its proposal in light of the recommen-
dation, there is no guarantee that every 
member state will be completely “on 
board.” Differences in each member 
state’s collective redress mechanisms 
could lead to forum shopping and the 
creation of epicenters of antitrust liti-
gation, especially given the directive’s 
provision making each member state’s 
judgments binding on all others.

Conclusion

While the EU’s directive and recom-
mendation appear to avoid certain pitfalls 

associated with the U.S. system of pri-
vate antitrust actions, they demonstrate 
that Europe is seeking to enable private 
plaintiffs to obtain monetary relief for 
alleged antitrust infringements. Further, 
the evidentiary presumptions and avail-
ability of collective redress will likely lead 
to greater antitrust litigation in the EU, 
especially follow-on actions. Practitioners 
with clients doing business abroad, or 
who might otherwise be subject to a 
member state’s jurisdiction, should close-
ly follow how the directive ultimately is 
implemented and each member state’s 
approach to collective redress. And, cer-
tainly, practitioners need to understand 
that antitrust class actions are increas-
ingly going “global.” 
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