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Skadden, Arps, Slate, Meagher & Flom LLP

SEC Adopts Significant Amendments to Private Placement Rules

SEC Approves Final Rules to Remove the Ban on General Solicitation and
Advertising for Certain Private Placements and to Disqualify Bad Actors
from Private Placements Under Rule 506 and Proposes Other Related Rule
Amendments

On July 10, 2013, the SEC adopted final rules to implement the JOBS Act mandate to
eliminate the prohibition against the use of general solicitation and general advertising in
private offerings made in reliance on Rule 506 of Regulation D or Rule 144A under the
Securities Act. In connection with the final rules, the SEC issued proposed rules that
would, if adopted, enhance its ability to evaluate market practices in Rule 506 offerings
and provide, as needed, additional investor protections as the Rule 506 market evolves.
Finally, the SEC also adopted rules to disqualify “bad actors” from Rule 506 offerings, as
required by the Dodd-Frank Act.

The final and proposed rules have the potential to transform the private placement
market. The rules attempt to strike a balance between facilitating capital formation
and protecting investors, while implementing Congressional mandates. Based on the
number and tenor of the public comments received during the rulemaking process and
comments made during the SEC's open meeting on July 10, 2013, the debate over
whether these measures will indeed strike the correct balance is sure to continue.

Final Rules Removing the Ban on General Solicitation and Advertising for
Certain Private Placements

The SEC adopted final rules that amend the safe harbor from Securities Act registration
provided by Rule 506 to remove the prohibition against general solicitation and general
advertising, provided that the issuer has taken reasonable steps to verify that all purchasers
of the securities are accredited investors and the issuer reasonably believes all of those
purchasers to be accredited investors. The amendments to Rule 144A permit securities to
be offered to persons other than qualified institutional buyers (QIBs), including by means
of general solicitation or general advertising, provided that the securities are sold only to
persons that the seller and any person acting on behalf of the seller reasonably believes
are QIBs.

Practice Note

Issuers conducting a Rule 144A offering no longer will be subject to the limitations
in Rule 135¢ of the Securities Act when drafting press releases related to the offer
ing. Press releases will be able to contain commentary and quotes from company
management.
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The amendments to Rule 506 and Rule 144A were adopted largely in the form proposed on August 29, 2012.
However, in response to commenters’ requests for more guidance on the types of verification that would be
considered reasonable under new Rule 506(c), the final rule, in addition to confirming that “reasonable steps”

to verify investor status will be an objective determination by the issuer based on the SEC'’s principles-based
guidance, includes a non-exclusive list of methods that issuers may use to satisfy the verification requirement for
individual investors. The non-exclusive list is a welcome change that should provide helpful guidance for ensuring
that the verification process has been satisfactorily conducted. The non-exclusive list includes, most prominently,
the following:

e reviewing statements that evidence sufficient income, such as copies of any IRS form that reports the
income of the purchaser and obtaining a written representation that the purchaser will likely continue to
earn the necessary income in the current year;

e reviewing statements that evidence sufficient net worth, such as a combination of bank statements and a
consumer report from at least one nationwide consumer reporting agency; and

e receiving a written confirmation from a registered brokerdealer, SEC-registered investment adviser,
licensed attorney or certified public accountant that such entity or person has taken reasonable steps to
verify the purchaser's accredited status.

The final rules, available here, become effective 60 days after publication in the Federal Register, which can be
expected shortly. Until effectiveness of the new rules, however, the current versions of Rule 506 and Rule 144A
remain in effect, which means that issuers may not use general solicitation or general advertising in a Rule 506
or Rule 144A offering. A copy of the relevant SEC fact sheet can be found here.

Proposed Rules to Enable the SEC to Monitor Developments in the New Rule 506 Market

The SEC issued for public comment proposed rules that are intended to enhance the SEC's understanding
of market practices in Rule 506 offerings and to address investor concerns related to the removal of the
prohibition against general solicitation in Rule 506.

The proposed rules, none of which would impact Rule 144A offerings, would require:
e the filing of a Form D in Rule 506(c) offerings before the issuer engages in any general solicitation;
e the filing of a closing amendment to Form D after the termination of any Rule 506 offering;

e the inclusion of certain legends and cautionary statements in written general solicitation materials used
in Rule 506(c) offerings;

e the submission to the SEC, on a temporary and nonpublic basis, of written general solicitation materials;
and

e the disqualification of an issuer from relying on Rule 506 for one year for future offerings if the issuer,
or any predecessor or affiliate of the issuer, did not comply, within the last five years, with Form D filing
requirements in a Rule 506 offering.

Private funds also would be required to include a legend disclosing that the securities being offered are not
subject to the protections of the Investment Company Act of 1940 and to include additional disclosures in writ-
ten general solicitation materials that include performance data so that potential investors are aware that there
are limitations on the usefulness of such data. The SEC also would amend Rule 156 under the Securities

Act, which interprets the antifraud provisions of the federal securities laws in connection with sales literature
used by investment companies, to apply to the sales literature of private funds and has solicited comment on
whether to mandate additional manner and content restrictions on written general solicitation materials used
by private funds.
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Comments on the proposed rules, available here, are due within 60 days after publication in the Federal
Register, which can be expected shortly. A copy of the relevant SEC fact sheet can be found here.

Final Rules Disqualifying Bad Actors From Private Placements Under Rule 506

The SEC approved final rules that disqualify securities offerings involving certain “felons and other 'bad
actors’” from reliance on the safe harbor provided by Rule 506 of Regulation D.

These "bad boy” disqualification provisions will prohibit issuers and others (such as underwriters,
placement agents and the directors, executive officers and certain other officers and certain larger
beneficial owners of the issuer) from participating in Rule 506 offerings if they have been convicted
of, or are subject to court or administrative sanctions for, securities fraud or other violations of
specified laws. The new rules, which do not apply to Rule 144A offerings, were adopted largely

as proposed on May 25, 2011, except they will apply only to triggering events occurring after
effectiveness of the new rules (with pre-existing events subject to mandatory disclosure) and reflect
limited changes to the list of disqualification events and covered persons in response to comments.
Of particular note, investment managers to pooled investment funds and their principals were added
to the list of covered persons.

With more than 90 percent of the offerings made under Regulation D relying on Rule 506, the new
rules could have a significant impact on the way private offerings are marketed. For example, an
issuer will not be able to rely on the Rule 506 safe harbor if a director of the issuer or an executive
officer or other officer of the issuer who is participating in the offering is subject to a disqualifying
event, such as a criminal conviction involving making a false filing with the SEC within 10 years be-
fore the proposed sale of securities. Also, because the ineligibility of an offering to be conducted in
accordance with Rule 506 will result in the loss of “covered security” status under Section 18(b)(4)
(D) of the Securities Act, the offering (absent an available state law exemption) would be subject to
registration in each state where an offer/sale is made, which might be impractical.

The final rules, available here, become effective 60 days after publication in the Federal Register,
which can be expected shortly. A copy of the relevant SEC fact sheet can be found here.

* * *

A more detailed memorandum on the final and proposed rules will follow shortly.

Attorney contacts appear on the next page.
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