Skadden

September 2013
Delaware Supreme Court

If you have any questions
regarding the matters discussed
in this memorandum, please
contact the following attorneys or
your regular Skadden contact.

Jay B. Kasner
New York
212.735.2628

Matthew J. Matule
Boston
617.573.4887

Edward B. Micheletti
Wilmington
302.651.3220

Peter B. Morrison
Los Angeles
213.687.5304

Amy S. Park
Palo Alto
650.470.4511

Charles F. Smith
Chicago
312.407.0516

Edward P. Welch
Wilmington
302.651.3060

This memorandum is provided by
Skadden, Arps, Slate, Meagher & Flom
LLP and its affiliates for educational and
informational purposes only and is not
intended and should not be construed

as legal advice. This memorandum is
considered advertising under
applicable state laws.

the

Courts

An Update From Skadden Securities Litigators

Delaware Supreme Court Reaffirms Core Derivative Standing Principles

Arkansas Teacher Retirement System v. Countrywide Financial Corporation, No. 14,
2013 (Del. Sept. 10, 2013)

Today, the Delaware Supreme Court issued a much-anticipated opinion addressing the
continuous ownership requirement for stockholders in derivative lawsuits, derivative standing,
and the fraud exception to the continuous ownership requirement. The opinion — in which the
Delaware Supreme Court ratifies and reaffirms the continuous ownership rule and the fraud
exception recognized in Lewis v. Anderson — answers a question certified from the U.S. Court
of Appeals for the Ninth Circuit to the Delaware Supreme Court in connection with an appeal
of dismissed derivative claims filed against directors and officers following a merger.

In the opinion, the court explains that the "fraud" exception to the continuous ownership rule
only applies in the "limited circumstances" where the "merger itself is being perpetrated merely
to deprive shareholders of their standing to bring the derivative action." The court further
explains that its dicta in an earlier opinion, Arkansas Teacher Retirement Systems v. Caiafa,
which upheld the approval of a settlement of a related litigation, did not "change the scope of
the fraud exception," or "clarify, expand, or constitute a new material change in Lewis v. Ander-
son'’s continuous ownership rule or the fraud exception." Thus, answering the Ninth Circuit’s
certified question in the negative, the Delaware Supreme Court held that shareholder plaintiffs
may not maintain a derivative suit after a merger that divests them of their ownership interest in
the corporation on whose behalf they sue by alleging that the merger at issue was necessitated
by, and is inseparable from, the alleged fraud that is the subject of their derivative claims.

Click here to view the opinion.
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