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Executive Summary

Over the last several years, the U.S. has made significant progress

in addressing class action abuse. The Class Action Fairness Act of
2005 (CAFA) was an important first step toward leveling the class
action playing field for American businesses. Under that legislation,

a defendant can “remove” a class action originally filed in state court
to federal court as long as it satisfies certain criteria, including a $5
million amount-in-controversy threshold. This key provision in CAFA
has helped move numerous interstate class actions from “magnet”
state court jurisdictions that traditionally employed loose class
certification standards to federal courts that must apply the stringent
requirements of Rule 23 of the Federal Rules of Civil Procedure and the
U.S. Supreme Court’s decisions interpreting those prerequisites. As a
result, more and more interstate class actions that were once trapped
In state courts hostile to out-of-state defendants are now receiving

the careful scrutiny they merit.

While this impressive result has decreased
the level of class action abuse, additional
reforms may be needed to address the
legal abuses that still affect large-scale and
aggregate litigation, even post-CAFA. This
paper focuses on a targeted approach,
combining concrete proposals to address
the most widespread and disruptive abuses
while also looking at other potential
revisions to CAFA designed to address
certain judicial misinterpretations of the
statute as well as identifying several
additional areas that warrant vigilance to

ensure that they do not become festering
problems in the future.

Extend the Reforms Adopted

in CAFA to Address Management
of Class Actions and Complex
Litigation

First, we propose in this paper that
Congress extend the reforms adopted in
CAFA to address two widespread problems

that undermine the management of class
actions and complex litigation.
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CONGRESS SHOULD EXTEND THE CAFA
PROVISION TYING ATTORNEYS' FEES TO
ACTUAL CLASS MEMBER RECOVERIES

Cy pres class action settlements, which
award money to charities rather than class
members, are on the rise. This practice is
disturbing because plaintiffs’ lawyers are
garnering huge attorneys’ fees without doing
anything that benefits the class members.
They simply strong arm a defendant into
writing a check to a charity and then go home
with a handsome check for themselves too.
The cy pres problem could be fixed by
applying CAFA’s coupon settlement provision
to cy pres settlements as well, basing
attorneys’ fees calculations on the value of
the money actually redeemed by the injured
class members and not on money that is
simply distributed to an often-unrelated
charity.

CONGRESS SHOULD EXPAND FEDERAL
JURISDICTION TO STATE-COURT CASES THAT
OVERLAP WITH FEDERAL MULTIDISTRICT
LITIGATION (MDL) PROCEEDINGS

Plaintiffs frequently file cases in state
courts with the goal of competing with
federal MDL proceedings and undermining
their efficiency. These cases typically name
a distributor or some other peripheral
defendant who is just there to keep the
case in state court; inevitably, these
defendants are dismissed before trial.
Federal MDL proceedings are a critical tool
for dealing with mass-tort and other large-
scale litigation, but the work of MDL judges
is undermined when they are stymied by
competing state-court proceedings. Fixing
this problem would ensure that MDLs
achieve their goals and will benefit
plaintiffs, defendants and the judicial
system by promoting efficiency,
consistency and fairness.
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Clarify Judicial Misinterpretation of
CAFA's Jurisdictional Provisions

Second, several judicial misinterpretations
of CAFA’s jurisdictional provisions may

also warrant technical amendments by
Congress to effectuate CAFA's intent. Such
legislation would clarify that:

e Federal courts should consider evidence
outside of the plaintiff's complaint when
assessing whether a case falls under one
of CAFA's jurisdictional exceptions;

¢ Plaintiffs cannot artificially slice and dice
class actions and mass actions to avoid
federal jurisdiction; and

e The test for determining the
jurisdictional amount under CAFA is the
“preponderance of the evidence” test,
as opposed to the more difficult “legal
certainty” standard.

Other Areas of Concern

Finally, several other issues of concern are
percolating in certain federal courts and may
be candidates for additional reforms in the
future. A recent study found that federal
appeals courts are increasingly reluctant to
review class certification orders under Rule
23(f) of the Federal Rules of Civil Procedure,
a development that threatens to encourage
class action litigation. In addition, there has
been increased activity in the area of issues
classes, mostly in the Seventh Circuit,
which has adopted a liberal construction of
Rule 23's issues-class provision. And a few
courts have recently embraced expansion
of American Pipe tolling for statutes of
limitations to cover “follow-on"” class actions
that are narrower than a rejected class.



Expanding CAFA To Stop Unfair Ly Pres
settlements And Promote The Efficiency
0f MDL Proceedings

The twin goals of CAFA were to: (1) ensure that class actions

are brought to benefit consumers rather than lawyers; and (2)
enable federal courts to address class actions in a more efficient
and consistent manner. Two additional logical reforms flow from
these goals: reforming cy pres settlements and expanding federal
jurisdiction over state-court cases that overlap with—and often
undermine—MDL proceedings.




Cy Pres

First, congress should put an end to cy
pres class action settlements that benefit
plaintiffs’ lawyers to the detriment of

class members. Cy pres is the practice

of distributing class funds to third-party
charities instead of delivering the money
to aggrieved class members. Plaintiffs’
lawyers are attracted to cy pres settlements
because they eliminate the need to
identify claimants who were injured by the
defendant and/or are sufficiently motivated
to participate in a class settlement. In
other words, cy pres is employed primarily
to justify attorneys’ fees by inflating

the size of the “award,” even though

the award goes to charity, not the class
members." Cy pres awards thus undermine
the fundamental goal of civil litigation:

to provide compensation for allegedly
aggrieved plaintiffs.

Some jurists, including Judge Edith Jones
of the Fifth Circuit, have categorically
rejected cy pres for these reasons, requiring
that any unclaimed funds be returned to
the defendant.? Judge Lee Rosenthal has
similarly cautioned against the unfettered
use of ¢y pres, given the potential of such
awards to undermine the very purpose

of the class device.® Legal scholars have
criticized the practice too, lamenting that cy
pres renders “[t]he real parties in interest in
... class actions . . . the plaintiffs’ lawyers,
who are the ones primarily responsible for
bringing thle] proceeding.”* And earlier

this year, two courts of appeal rejected

cy pres settlements on the ground that

the attorneys’ fees vastly outweighed any
meaningful relief to the class members.®

A number of courts have nonetheless
embraced cy pres as an efficient
mechanism for distributing unclaimed
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class action recoveries, with little
concern about these criticisms. In Lane

v. Facebook, Inc.,® for example, the U.S.
Court of Appeals for the Ninth Circuit
approved a $9.5 million settlement of a
privacy lawsuit, of which approximately
$3 million was used to pay attorneys’
fees, administrative costs, and incentive
payments to the class representatives.
The remaining $6.5 million was a cy pres
award dedicated to establishing a new
charity organization called the Digital
Trust Foundation, to create educational
programs about the protection of identity
and personal information online. The Center
for Class Action Fairness recently filed a
petition for certiorari before the Supreme
Court challenging the Facebook settlement
and asking the High Court to clarify the
law governing cy pres.” Thus, there is a
possibility that the Supreme Court will
weigh in on these issues at some point in
the next year.

Absent Supreme Court review, there is

a significant risk that cy pres settlements
will become the norm in small-value class
actions. Recently, Judge Richard Posner of
the U.S. Court of Appeals for the Seventh
Circuit embraced the concept of ¢y pres

in a ruling that is likely to be cited by cy
pres proponents in future class actions.® In
Hughes v. Kore of Indiana Enterprises, Inc.,
Judge Posner reversed decertification of a
class asserting claims under the Electronic
Funds Transfer Act partly on the ground
that cy pres would be an appropriate
method to distribute class recovery. While
recognizing that “the amount of damages
that each class member can expect to
recover is probably too small . . . to warrant
the bother . . . of submitting a proof of
claim in the class action proceeding,”
Judge Posner suggested that “the best



solution” may be the use of cy pres to
distribute class action proceeds to charity.®

PROPOSED REFORM

Unless the Supreme Court grants certiorari
and shuts down the cy pres practice

in Facebook, a legislative solution is
necessary. The most viable approach to
the cy pres problem is a requirement that
attorneys’ fees in class actions be tied to
the value of money and benefits actually
redeemed by the injured class members—
not the overall class fund or theoretical
value of the cy pres remedy. Congress has
already mandated in CAFA that the award
of attorneys’ fees in coupon class actions
be tied to the value of the coupons actually
claimed by individual class members.™
While this provision has been effective at
discouraging unfair coupon settlements, it
should not be limited to the coupon context
alone. After all, cy pres settlements typically
offer consumers even less than coupon
settlements. Congress should therefore
extend the coupon-settlement provision to
all class action settlements and require that
attorneys’ fees be based on the amount of
money actually claimed by class members.
While opponents of such a provision may
argue that this will make it impossible for
plaintiffs to bring some very small value
class actions, the reality is that if class
members are not sufficiently motivated

to participate in a class action settlement,

the suit should probably never have been

brought in the first place. Thus, reforming
the practice of cy pres will have the added
benefit of discouraging plaintiffs’ counsel

from bringing class actions in which class
members have no interest in recovery.

MDL Proceedings

Second, Congress should expand federal
jurisdiction over cases that overlap with
federal MDL proceedings. CAFA has
demonstrated that limited, targeted
expansion of federal jurisdiction can curb
abuses and promote efficiency in the
context of aggregate litigation without
overburdening federal courts. Another
type of large-scale, aggregate litigation
that would benefit from similar reforms is
multidistrict litigation.

Federal law provides that “[w]hen

civil actions involving one or more
common questions of fact are pending
in different districts, such actions may
be transferred [by the Judicial Panel on
Multidistrict Litigation (JPML)] to any
district for coordinated or consolidated
pretrial proceedings.”"" This mechanism
has spurred more efficient resolution

of aggregate litigation by avoiding

the inconsistent pre-trial rulings and
duplicative discovery that are inevitable
when overlapping cases involving the
same subject matter are left to advance

(44 Congress should ... require that attorneys’ fees be based on
the amount of money actually claimed by class members. 99
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in different courts. The one catch is that
only federal cases may be consolidated
into an MDL proceeding. As a result,
some of the benefits of MDL proceedings
have been undermined by the increasing
number of parallel state cases that
essentially “compete” with pending MDL
proceedings.

Under current law, a plaintiffs’ lawyer who
wants to avoid a federal MDL proceeding
can engage in simple jurisdictional tactics
to keep a case in state court, even though
virtually identical cases are being litigated
in the federal MDL proceeding. These
tactics typically take one of three forms:
(1) plaintiffs sue in the defendant’s home
state, precluding removal under 28 U.S.C.
§ 1441(b), the forum-defendant rule;

(2) plaintiffs add peripheral non-diverse
defendants, such as sales representatives,
to defeat diversity jurisdiction; or (3)
plaintiffs combine large groups of claimants
into a lawsuit and include one or a handful
of plaintiffs who are not diverse from

the main defendant. WWhen plaintiffs’
lawyers use these tactics to try to avoid
removal of a case to federal court, their
actions undermine the efficiency of MDL
proceedings by limiting the MDL judge’s
control over related cases and forcing
MDL judges to spend significant time and
resources addressing jurisdictional issues
rather than substantive matters.

PROPOSED REFORM

Congress should enact legislation to
address the inefficiency concerns
generated by parallel, competing federal
and state court litigation. Such legislation
should seek to accomplish what federal
Judge Jack Weinstein first proposed in
2006: “expanding the Class Action Fairness
Act from class actions to at least some
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national MDL, non-Rule 23, aggregate
actions.”"? As Judge Weinstein, a seasoned
jurist who presided over many MDL
proceedings, explained:

[Tlhere is a centrifugal force in
[multidistrict litigation] driving some
attorneys to bring new cases in many
state courts and to remand federal cases
in order to prevent effective national
aggregation and consolidation. . . . It
may be useful for Congress to consider
expanding the Class Action Fairness

Act from class actions to at least some
national MDL, non-Rule 23, aggregate
actions. As use of the class action device
to aggregate claims has become more
difficult, MDL consolidation has increased
in importance as a means of achieving
final, global resolution of mass national
disputes. . .. Much the same concerns
which animated CAFA's preference for

a single, federal forum apply to national
MDL aggregate actions.™

This approach would be consistent

with CAFA because overlapping state
court cases that compete with federal
MDL proceedings present the same
implications for the interstate judicial
system as interstate class actions. Most
notably, CAFA was designed to “createl]
efficiencies in the judicial system by
allowing overlapping and ‘copycat’ cases to
be consolidated in a single federal court,” ™
a goal that would be best achieved by
enhancing the ability of MDL courts to
preside over related cases. As Congress
explained in enacting CAFA, “expensive
and predatory copy-cat cases force
defendants to litigate the same case in
multiple jurisdictions, driving up consumer
costs.”'® This problem exists in spades in
the MIDL context, where defendants are
forced to litigate similar cases in multiple



state court jurisdictions if they are pled in
a manner that avoids federal jurisdiction.
Thus, expanding jurisdiction in the MDL
context is critical to promote efficiency.

In addition, expanding the jurisdiction of
federal MDL courts over parallel state
court cases would also reduce the risks of
inconsistent pre-trial rulings and duplicative
discovery. Nobody is benefited when
parties try to play state and federal courts
off each other, and it makes far more sense
for all concerned to coordinate discovery in
large-scale litigation. Finally, this proposal
would relieve the burdens of large-scale
litigation on state courts that must serve
many functions with limited budgets and
typically are forced to duplicate the work of
MDL judges who have greater resources
and experience to bring to bear to complex
interstate litigation.

The simplest way to achieve these goals is
to enact legislation, similar to CAFA, allowing
federal courts to hear any case related to

the subject matter of an MDL proceeding

as long as the $75,000 federal jurisdictional
threshold is satisfied and minimal diversity
of citizenship is present—i.e., any plaintiff

is a citizen of a different state from any
defendant. If this were the rule, plaintiffs and
defendants would no longer have to engage
in protracted jurisdictional battles in the MDL
context because only minimal diversity of
citizenship would be required for removal

of MDL-related cases. And like CAFA, this
approach does not raise constitutional
concerns because the Constitution does not
mandate that all plaintiffs be diverse from all
defendants to trigger federal jurisdiction.'®

The legislation should also make clear that
MDL-related cases can be removed even
if they are filed before an MDL proceeding
Is created, given that some time will

inevitably elapse between the filing of

the initial complaints and the decision

to transfer related cases for coordinated
pre-trial proceedings.” To this end, the
legislation should include a provision stating
that a case would be removable to federal
court if: (a) a related MDL proceeding is
created within 180 days after the suit is
filed; and (b) the defendant removes the
case to federal court within 30 days after
the MDL proceeding is established.

Other provisions we would propose for
inclusion in MDL legislation are:

ELIMINATION OF THE “FORUM-

DEFENDANT RULE” IN CASES RELATED TO
MDL PROCEEDINGS

Under the forum-defendant rule, mentioned
above, a case cannot be removed to federal
court if any defendant is a resident of

the state in which the case is filed.'® The
purpose of the rule is to provide a neutral
forum for out-of-state plaintiffs. However,
some plaintiffs have used this provision as
an opportunity to avoid federal jurisdiction
(and inclusion in an MDL proceeding), even
where complete diversity requirements are
met. Legislation could correct this problem
by permitting removal without regard to
whether a defendant is a citizen of the
same state in which the action is brought,
as was done in CAFA.

CONSENT BY ALL DEFENDANTS NOT
NECESSARY FOR REMOVAL

The legislation should also eliminate the
requirement that all defendants must
consent to removing a state case to federal
court. Under current law, all defendants
are generally required to consent to
removal of a case.’”® However, there is
some fear that plaintiffs could thwart
removal by entering into side agreements
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with improperly joined defendants. The
legislation could address this concern by
allowing a defendant in any MDL-related
action to remove the case to federal court
without the consent of all defendants.
Notably, CAFA similarly authorizes removal
of certain class actions “by any defendant
without the consent of all defendants.”%

PROCEEDINGS STAYED PENDING

JPML TRANSFER

Finally, the legislation should require a
suspension of proceedings—known as a
“stay”—pending a determination regarding
transfer by the JPML. Federal courts are
currently not required to stay proceedings
pending the JPML's decision whether to
transfer the case to an MDL court, although
most courts do so0.?' Because the decision
to stay is left to a court’s discretion, a
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small minority of federal courts regularly
return cases to state court before the
JPML has decided whether to transfer the
cases to an MIDL.?2 This practice wastes
judicial resources and undermines a core
JPML function. It also leads to conflicting
jurisdictional decisions where one federal
court is inclined to remand to state court
and the MDL court is not. Legislation
could eliminate this problem by requiring
the district court to which the action is
removed to issue an automatic stay as
soon as any party lists the case in a notice
of related action filed with the JPML.

These provisions are fundamentally
consistent with the overall intent behind
CAFA and would help ensure that parallel
state court actions do not undermine the
effectiveness of MDL proceedings.




Restoring The Reach 0f Federal
Junisdiction Under CAFA

Although CAFA has succeeded in
drawing most interstate class actions
to federal court, not all federal

courts have consistently embraced
Congress’s intent in expanding federal
jurisdiction. Specifically, some courts
have adopted narrow interpretations
of CAFA’s expansive jurisdictional
provisions even though the drafters
of CAFA intended courts to apply a
presumption in favor of jurisdiction.z

... some courts have For example, some courts have declined to
consider evidence outside the plaintiff's
adopted narrow complaint when assessing whether one of
interpretations OfCAFA’S CAFA's exceptions to federal jurisdiction
L applies; other courts have allowed plaintiffs
expanSer]urlSdlthnal to artificially break up class actions and mass
. e actions to avoid CAFA's jurisdictional
NI OB A though the thresholds; and still other federal courts
drafters ofCAFA intended have imposed a stringent “legal certainty”
test with respect to CAFA’s amount-in-
courts to apply a controversy requirement. Now that
presumption infavor Of Congress has had time to observe how
L. CAFA is being interpreted by the judiciary, it
]urlSdlCthTl- may be time to clarify for the courts that

these narrow readings of CAFA’s
jurisdictional provisions are contrary to the
spirit and text of the law.
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Some courts have misapplied CAFA
by refusing to consider evidence
outside of a plaintiff's complaint
when assessing the applicability of
CAFA's exceptions, including the
local-controversy exception.?

For example, in Coleman v. Estes Express
Lines, Inc.,?® the Ninth Circuit rejected the
defendants’ argument that the court should
have considered evidence outside of the
plaintiff's complaint in assessing whether
the requirements of the local-controversy
exception had been satisfied. The court
held that an inquiry regarding the local-
controversy exception was limited strictly
to the complaint, and it therefore declined
to consider a sworn statement submitted
by the defendants. The court did so even
though the evidence indicated that the in-
state defendant likely had insufficient funds
to satisfy a judgment against it, calling into
doubt the propriety of applying the local-
controversy exception.?

PROPOSED REFORM

Congress might consider legislation
clarifying for the courts that the use of
evidence outside of the pleadings—
including declarations, affidavits and other
evidence—is appropriate when considering
whether an exception to federal jurisdiction
applies. Such legislation would be faithful
to the legislative history accompanying
CAFA. It would also provide guidance to the
courts and preclude enterprising plaintiffs’
attorneys from omitting relevant facts

from class complaints in order to thwart
the removal of interstate class actions to
federal court.
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Several courts have allowed
plaintiffs” attorneys to undermine
the intent of CAFA by artificially
splitting up class actions or mass
actions into smaller cases, each
structured to recover less than

$5 million or to include fewer than
100 plaintiffs.

For example, in Marple v. T-Mobile Central
LLC? two Missouri plaintiffs brought ten
separate class actions against T-Mobile

in Missouri state court, alleging that

the company improperly passed on the
contested taxes to Missouri consumers.
T-Mobile sought to remove the Missouri
plaintiffs’ class actions to federal court
under CAFA, claiming that the relief sought
in the cases should be aggregated to
satisfy the $5 million amount-in-controversy
threshold. The district court refused to

do so and remanded the cases to state
court. The Eighth Circuit agreed with

the lower court that defendants could

not aggregate the amount of damages
claimed in each suit to satisfy CAFA's $5
million jurisdictional threshold. The Court
of Appeals reached this conclusion even
though it recognized that the effect of
multiple, separate lawsuits was to avoid
CAFA removal.%

Plaintiffs’ lawyers have also attempted to
evade federal jurisdiction with respect to
CAFA's mass action provision by artificially
structuring overlapping cases that each
involve fewer than 100 claimants, the
number required for mass actions. A prime
example of this tactic is Tanoh v. Dow
Chemical Co.,?® in which the Ninth Circuit
allowed the claims of 664 named plaintiffs
in seven separate lawsuits to proceed in



state court because the claims did not
constitute a mass action. In its ruling,

the Ninth Circuit held that the provision
creating mass actions is a narrow one, and
refused to consider the Senate Report that
accompanied CAFA. Other courts, including
the Seventh and Eleventh Circuits, have
followed suit.*°

Judicial rulings that allow plaintiffs to
manipulate cases in order to avoid removal
under CAFA undermine Congress'’s

Intent in enacting the statute—i.e., to
expand federal jurisdiction over aggregate
proceedings. The Senate Report
accompanying CAFA made clear that the
law was designed in part to curb practices
through which “[m]ultiple class action
cases purporting to assert the same
claims on behalf of the same people often
proceed simultaneously in different state
courts, causing judicial inefficiencies and
promoting collusive activity.”3" And as

the Supreme Court held in Standard Fire
Insurance Co. v. Knowles, a named plaintiff
may not circumvent CAFA by stipulating
that the amount in controversy is less than
$5 million.®? According to the Court, to hold
otherwise could allow “the subdivision of
a $100 million action into 21 just-below-
$5-million state-court actions simply by
including nonbinding stipulations; such

an outcome would squarely conflict with
[CAFA's] objective.”®

PROPOSED REFORM

Legislation authorizing aggregation of
claims in overlapping class actions and
mass actions would address this problem.
Specifically, Congress might enact an
amendment to CAFA stating that if multiple
class actions are filed asserting similar
allegations against the same defendant(s)
on behalf of a group of people that has
been artificially divided, the $5 million

amount-in-controversy threshold would be
calculated based on the aggregate value
of all such cases. Such a requirement
would be consistent with CAFA, which
was designed to prevent plaintiffs from
artificially structuring their suits to avoid
federal jurisdiction.”** Similarly, in order to
effectuate the Congressional intent behind
CAFA’'s mass action provision, Congress
might expressly provide that courts have
the discretion to aggregate the number of
claimants in overlapping cases when the
court concludes that the claimants sought
to evade that provision. In exercising this
discretion, district courts could consider
several factors, including: (1) the nature

of the claims; (2) the number of claims in
each case; (3) the location of the cases;
and (4) the dates on which the various
cases were filed. For instance, if the cases
were filed in the same location and in close
temporal proximity to each other, it would
be appropriate to aggregate the claimants
in the overlapping cases. Such legislation
would provide courts with useful guidance
to rein in plaintiffs’ ability to “game” the
system by structuring lawsuits to avoid
CAFA jurisdiction.

The U.S. Court of Appeals for the
Third Circuit has misperceived
Congress’s intent behind CAFA by
requiring defendants to prove the
amount in controversy in the case
to a “legal certainty.”®

The “legal certainty” standard is rooted in
a 1938 case, St. Paul Mercury Indemnity
Co. v. Red Cab Co.,* in which the Supreme
Court held that when a complaint seeks
damages in an amount greater than the
jurisdictional amount required for the case
to be in federal court, the amount pled in
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the complaint controls, unless there is a
“legal certainty” that the claim is really
for less than the jurisdictional threshold.
That standard has now been expansively
applied by the Third Circuit in the CAFA
context such that the only way a defendant
can successfully remove a class action

to federal court is to prove with “legal
certainty” that the plaintiffs cannot recover
less than CAFA's $5 million jurisdictional
amount. Under this test, “the defendant
must produce enough evidence to allow a
court 'to estimate with certainty the actual
amount in controversy.'”?” In contrast

to the Third Circuit, all other circuits to
have addressed the issue have adopted a
more reasonable “preponderance of the
evidence” test for establishing jurisdiction
with respect to the amount in controversy
under CAFA .8 Under this standard, a
defendant removing a class action from
state court to federal court must show
that the amount in controversy “'more
likely than not’ exceeds the jurisdictional
threshold.”®

The majority approach makes more sense
because requiring a defendant to prove the
amount in controversy to a “legal certainty”
is contrary to Congressional intent. As
made clear in the Senate Report, it is the
plaintiff—not the defendant—who “should

bear the burden of demonstrating that the
removal was improvident (i.e., that the
applicable jurisdictional requirements are
not satisfied)."”4

The “legal certainty” requirement is also
inconsistent with the Supreme Court's
ruling in Standard Fire, as the Ninth Circuit
recently recognized.*' As previously
discussed, in Standard Fire, the Court

held that a named plaintiff could not

evade federal jurisdiction under CAFA by
waiving claims in excess of $5 million.*?
According to the Ninth Circuit, the
rationale underpinning the “legal certainty”
standard—i.e., that a plaintiff is the

master of his or her complaint—"is clearly
irreconcilable with Standard Fire" because
that ruling rejects strategic efforts to evade
CAFA jurisdiction.*®

PROPOSED REFORM

Congress could solve this problem through
legislation clarifying that the “preponderance
of the evidence” test (the majority approach)
is the proper standard. That standard
comports with the overarching intent behind
CAFA. Codifying it into CAFA would likely
eliminate the checkerboard of differing
standards for assessing the amount-in-
controversy question and ensure that true
interstate class actions are removable to
federal court.

Specifically, Congress might enact an amendment to CAFA
stating that if multiple class actions are filed asserting similar
allegations against the same defendant(s) on behalf of a group
of people that has been artificially divided, the $5 million
amount-in-controversy threshold would be calculated based on

the aggregate value of all such cases.
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Other Growing Areas 0f Concern

Finally, several recent developments in federal class action practice
raise concerns, including decreased appellate review of class
certification rulings under Federal Rule of Civil Procedure 23(f); the
embrace of “issues” class actions by a handful of federal courts,
most notably, the Seventh Circuit; and the potential expansion of
American Pipe tolling of statutes of limitations to sequential class
actions. This paper does not propose immediate reforms in these
areas. However, if these trends continue, they may be candidates
for future reforms in the event that they grow and fester.

Appellate Court Reluctance To
Review Class Certification Orders

Over the last several years, appellate courts
have grown increasingly reluctant to review
class certification orders under Rule 23(f). A
recent study conducted by Skadden, Arps,
Slate, Meagher & Flom LLP on behalf of
the Institute for Legal Reform revealed that

between September 30, 2006 and April
24, 2013, federal appellate courts granted
fewer than one fourth of the petitions
seeking interlocutory review of lower court
class certification rulings.* This finding
contrasts with an earlier report, sponsored
by the federal judiciary, which found that
federal appellate courts granted 36 percent
of Rule 23(f) petitions filed between 1998,

A recent study ... revealed that between
September 30, 2006 and April 24, 2013, federal
appellate courts granted fewer than one fourth of the
petitions seeking interlocutory review of lower court

class certification rulings.
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when the rule was adopted, and 2006.%°
The study also revealed that the decline

in 23(f) review has hurt class action
defendants more than plaintiffs. While
defendants’ petitions were granted far less
frequently than previously (24%, down
from 45%), the grant rate for plaintiffs’
petitions has dipped only slightly in recent
years (to 20%, down from 22%).

In addition, the study reveals stark
differences among the federal circuits
with respect to their approaches on
23(f) petitions:

e The Fifth Circuit allowed the highest
percentage of interlocutory appellate
reviews in recent years, granting 12
(48%) of the 25 petitions decided there
(down from 54% between 1998 and
2006).

e The Third Circuit allowed the second-
highest percentage of petitions, granting
20 (34.5%) of the 58 petitions decided
there after 2006 (down from 86%
previously).

e The Seventh Circuit was the most likely
to grant petitions by defendants, agreeing
to hear 22 (37%) of the 59 petitions filed
there by defendants (down from 45%).

¢ On a percentage basis, the most
welcoming jurisdiction for plaintiffs was
the Sixth Circuit, which granted 5 (42 %)
of the 12 decided petitions filed there by
plaintiffs (up from 25%).

e The First, Eighth, Ninth, Tenth, and D.C.
Circuits were the least friendly to Rule
23(f) petitions, with grant rates ranging
from 0% in the D.C. Circuit to 19% in
the Ninth.

This trend has undermined the fairness
of federal class action practice. Because
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of the potentially devastating effect of a
classwide trial verdict, companies are often
forced to settle after certification—even
when the claims in substance appear to be
meritless—if they cannot obtain appellate
review of class certification. Routine denials
of Rule 23(f) petitions thus encourage more
class action filings and exacerbate the
problem of “blackmail settlements” of class
claims, hurting American businesses and
consumers. If the trend continues, Congress
or the federal judiciary may want to consider
establishing standards for Rule 23(f) review
or making such review mandatory.

Issues Classes

Another area that merits scrutiny is the
so-called “issues class,” in which one or
more common issues are certified for class
treatment, leaving other, non-certifiable
issues to be decided later in individual
trials. Many courts have traditionally held
that such classes are inconsistent with
Rule 23(b)(3)'s requirement that “questions
of law or fact common to class members
predominate over any questions affecting
only individual members” and therefore are
not permitted unless predominance is met
with respect to the case as a whole.*®

Recently, however, the Seventh Circuit
has taken the opposite approach, finding
that issues classes were proper in several
cases, even though key elements of
plaintiffs’ claims could not be proven
through classwide proof.*’ Issues classes
like those approved by the Seventh Circuit
are inappropriate for a number of reasons.
First, they do not promote efficiency
because they do not resolve any individual
plaintiff's claims; after an issues trial is
complete, each plaintiff would still have
to prove injury, causation and damages in



separate trials.*® Second, issues trials are
inherently unfair to defendants because

it is much easier for plaintiffs to secure

a classwide verdict when the jury does

not hear the actual facts of any individual
plaintiff's claims.*® And third, they pose
constitutional problems because the
Seventh Amendment bars a second jury
from considering issues already decided

by a prior jury in the same case. As one
court explained, “the risk that a second jury
would have to reconsider the liability issues
decided by the first jury is too substantial to
certify [an] issues class.”®°

If issues class actions gain momentum in
other federal circuits, an amendment to
Rule 23 or a statutory fix might be worth
considering. Such an amendment would
restore some of the fairness to class action
practice by clarifying that Rule 23(c)(4) is a
mere “housekeeping rule” to be applied,

if at all, once predominance is satisfied as
to the entire cause of action, as the Fifth
Circuit has already recognized.®

Stacking Class Actions Under
American Pipe

Several decades ago, in American Pipe &
Construction Co. v. Utah and Crown, Cork &
Seal Co. v. Parker, the Supreme Court held
that the pendency of a class action tolls
the statute of limitations for potential class
members who may seek to bring their own
lawsuits if class certification is denied.5?

Because neither American Pipe nor Crown,
Cork & Seal addressed whether this tolling
applies to former members of a failed class

action who file a follow-on class action—
rather than an individual case—lower
federal courts were left to grapple with
this question. The Fifth Circuit was the first
federal appeals court to rule that plaintiffs
cannot “piggyback one class action onto
another”; in other words, American Pipe
tolling only applies if the class member
later brings an individual action.®® The Fifth
Circuit’s ruling has been widely followed;
courts across the country have agreed that
subsequent class actions cannot benefit
from American Pipe tolling.%*

Recently, however, a few courts have
begun to question this well-established
American Pipe principle. In Ladik v. Wal-
Mart Stores, Inc.,®® for example, several
former members of the failed, nationwide
Wal-Mart Stores, Inc. v. Dukes employment
class brought a later class action against
Wal-Mart on behalf of employees in
“Region 14," which includes Wisconsin,
lllinois, Indiana and Michigan. Wal-Mart
moved to dismiss the lawsuit because it
was time-barred. The district court rejected
this argument, finding that Dukes tolled
the limitations period for follow-on class
actions. To the extent the Ladik court’s
approach gains greater currency among
other lower courts, Congress might
consider legislation prohibiting all class
action “piggybacking” under American Pipe.
Such legislation would close a significant
avenue for unfair abuse of the American
Pipe tolling doctrine by plaintiffs who seek
to keep rejected class actions alive by filing
them in another form.
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bonclusion

Much progress has been made on the
federal class action front, thanks in large
part to CAFA, which has shifted countless
interstate class actions from “magnet”
state courts to federal courts that must
abide by the more rigorous requirements of
Rule 23. Despite this progress, some work
remains to be done to further improve the
federal class action environment.

First, CAFA should be expanded to address
two distinct problems that continue to
undermine the overarching goals of the
statute: (1) the growth of cy pres
settlements; and (2) the inefficiencies
caused by state court cases that compete
with federal MDL proceedings. While CAFA
has helped make class actions fairer by
requiring attorneys’ fees to be tied to the
value of coupons actually redeemed by
class members, that rule should not be
restricted to the coupon context. Expanding
the rule to include cy pres settlements
would help ensure that class action
settlements provide more direct,
meaningful benefits for class members. In
addition, Congress should expand federal
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jurisdiction over cases that involve the
same subject matter as a pending MDL
proceeding to increase the efficiency of
MDL proceedings and curtail jurisdictional
manipulation by plaintiffs who seek to
create competing proceedings that
undermine the goals of the MDL statute.

Second, some courts have failed to
effectuate Congress’s intent behind
CAFA by interpreting that statute far
more narrowly than Congress had
intended. In light of these judicial
misinterpretations, Congress might
consider amendments that reaffirm the
strong presumption in favor of federal
jurisdiction over interstate class actions.

Third and finally, several other class action
developments—including the reluctance of
federal appeals courts to grant 23(f)
petitions, the Seventh Circuit's embrace of
issues classes and potential erosion of
American Pipe limitations—have the
potential to make class actions less fair and
therefore bear careful examination as well.
If these trends continue, they might
warrant Congressional action in the future.
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