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Taxpayer Naming — The Future of UK Tax Compliance?

s part of Autumn Statement 2013, HM Revenue & Customs (HMRC) has
today publicly named the banks that have newly adopted or readopted the
Code of Practice on Taxation for Banks (the Code).

This publication follows the U.K. government’s announcement on October 11, 2013 of
a number of key changes to the Code, the most notable of which included the proposal
that HMRC be able to name publicly a bank that it considers is in breach of the Code
(see UK Government to Strengthen Code of Practice on Taxation for Banks). HMRC
has also today revised its Governance Protocol on banks’ compliance with the Code to
reflect these recent changes.

Although the legislation enacting the ‘“naming-and-shaming” provisions is not expected
to be passed until the summer of 2014, that legislation will apply to any breaches of the
Code that occur from today (or, if later, from when the bank agrees to adhere to the Code).

Background

The Code was originally introduced in December 2009 to encourage banks operating
in the U.K. to follow the spirit, as well as the letter, of U.K. tax law. Adoption of the
Code included an agreement not to engage in tax planning other than that which sup-
ports genuine commercial activity. Adoption of the Code is voluntary; further details
are available here.

Previously, HMRC published only figures on banks that had adopted the Code (225
banks, including all of the top 15, had previously adopted the Code). While it may
have been possible to make an educated guess as to which banks had adopted the Code,
no names were published. This has now changed. HMRC has today provided the full
names of the 264 banks that have now adopted the Code.

Comment

Today’s publication is particularly significant as it marks a key step toward the use of the
court of public opinion and the tacit threat of reputational damage to ensure tax compli-
ance from a specified group of U.K. taxpayers and, in turn, to assist in the administration
of U.K. taxes more generally. HMRC is wielding a powerful tool to ensure compliance
with the Code. As a result, banks could take highly conservative approaches to transac-
tions, even where the risk of being in breach of the Code is remote.

Going forward, before any bank believed to be in breach of the Code can be named, an
independent review must take place. Banks will also be given the opportunity to seek
an injunction against HMRC in order to prevent their naming (see here). This may well
prove to be a critical step in the process of U.K. tax administration given the increasing
reputational value of a bank’s tax compliance. In this regard, it is worthwhile noting
that the minimum period between HMRC notifying the bank of its final decision to
name the bank as being in breach of the Code, and HMRC publicly naming the bank,
has been increased from 30 days to 90 days.

BEIJING * BOSTON » BRUSSELS ¢ CHICAGO * FRANKFURT * HONG KONG * HOUSTON * LONDON * LOS ANGELES *» MOSCOW * MUNICH « NEW YORK
PALO ALTO ¢ PARIS » SAO PAULO * SHANGHAI » SINGAPORE * SYDNEY ¢ TOKYO ¢ TORONTO *» WASHINGTON, D.C. * WILMINGTON


http://www.skadden.com/insights/uk-government-strengthen-code-practice-taxation-banks
http://www.skadden.com/insights/uk-government-strengthen-code-practice-taxation-banks
http://www.skadden.com/insights/uk-government-strengthen-code-practice-taxation-banks

Although the Code and the rules regarding public naming are only aimed at banks, their likely success
could pave the way for an expansion to other taxpayers, especially multinational enterprises that are the
focus of proposals to prevent base erosion, profit shifting and double non-taxation.

About Skadden’s Global Tax Controversy Practice

Skadden’s Global Tax Controversy Practice combines the skills of experienced tax practitioners and
dispute resolution lawyers. The group provides its clients with tactical and technical advice to ensure
that tax disputes and investigations are resolved as effectively as possible through various methods
such as negotiation, expert determination, or a hearing before the tribunals or the courts. The group
also provides preventative advice allowing clients to ensure that their tax affairs are legally compliant
with a view to avoiding lengthy and costly disputes. Members of the group are named as leading tax
controversy lawyers in International Tax Review’s 2013 Tax Controversy Leaders Guide.



