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Chapter 2

The European Commission’s
Proposed Directive On
Private Antitrust Damages:
A Balanced Approach

Skadden, Arps, Slate, Meagher & Flom LLP

Introduction

On 11 June 2013, the European Commission (the “Commission”)
issued a package of measures relating to private damages actions
consisting of: (i) a proposal for a Directive on rules governing
private antitrust damages actions (the “Proposed Directive”); (ii) a
non-binding practical guide for national courts on the quantification
of harm in private antitrust damages actions (the “Practical Guide”);
and (iii) a non-binding Recommendation on collective redress
mechanisms (the “Recommendation”), which applies to antitrust
damages claims as well as civil claims in other areas, including data
protection, environment, and financial services.

The centrepiece of the Commission’s legislative package is the long-
awaited Proposed Directive which follows nearly a decade of internal
consideration and public debate that started with the 2005 Green Paper
and the subsequent 2008 White Paper and public consultation.
Consistent with Commission statements and publications in prior
years, the Proposed Directive is based on the Commission’s
conclusions that national procedural rules are insufficient. The
growing diversity between national systems is viewed as the basis for
legal uncertainty, which in turn leads to ineffective private
enforcement of competition rules. The Proposed Directive seeks to
establish a minimum standard for private damages actions throughout
the EU in order to address this growing diversity. Key elements of
these proposals concern: (i) the disclosure and protection of evidence;
(ii) the effect of decisions issued by national competition authorities
(“NCAs”); (iii) limitation periods; (iv) joint and several liability; (v)
the passing-on defence; and (vi) proof of harm. The Proposed
Directive does not address collective redress which is dealt with
separately, in the non-binding Recommendation.

The Proposed Directive identifies as its main objectives and guiding
principles: (i) the full compensation of victims of infringements of
the EU competition rules; and (ii) “optimizing the interaction”
between public and private enforcement of competition law. The
latter objective is reflected in the Proposed Directive’s provisions
relating to the disclosure and protection of evidence provided by
immunity and leniency applicants, and the provisions on joint and
several liability for immunity recipients, which contain safeguards
that are designed to protect the “effectiveness of the leniency
programmes — which constitute a very important instrument in the
public enforcement of the EU competition rules”.

Key Provisions of the Proposed Directive

Disclosure and Protection of Evidence

The Proposed Directive’s starting point is the acknowledgment of
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an “information asymmetry” between the defendant and the
claimant, as a result of which a claimant may have difficulty to
obtain the necessary evidence to support its claim, be it
infringement, causality or quantification of harm. The Proposed
Directive aims to ensure a minimum level of effective access to
evidence that is required by the claimant while at the same time
avoid overly broad disclosure obligations, in particular where
disclosure of evidence could jeopardise public enforcement. The
Proposed Directive sets out the following compromise solution:

] National courts should order disclosure only when the
claimant has presented reasonably available facts and
evidence showing plausible grounds for suspecting that he
has suffered harm caused by the defendant, and where the
claimant has shown that the evidence is relevant, defined
precisely and narrowly, and the disclosure is proportional
which would require the national court to consider the
“legitimate interests of all parties”. The proportionality test
would require national courts to assess: (i) the likelihood of
the alleged infringement; (ii) the scope and cost of the
requested disclosure; (iii) whether the evidence to be
disclosed contains confidential information; and (iv) whether
the disclosure request is sufficiently specific (e.g., a non-
specific request for all documents submitted to a competition
authority would arguably be deemed disproportionate, which
would further underline the importance of a claimant
obtaining access to the statement of contents in a competition
authority’s file; see to that effect, Case T-437/08 CDC
Hydrogene Peroxide).

] Absolute protection against disclosure is accorded to: (i)
leniency corporate statements; and (ii) settlement submissions.
National courts cannot at any time order a defendant to
disclose these two types of documents. The Proposed
Directive also stipulates an absolute use restriction: if a
claimant has obtained access to the protected documents solely
through access to the file of a competition authority, these
documents are not admissible in private damages actions.

] Temporary protection is accorded to information that was (i)
prepared by the parties specifically for the proceedings of the
competition authority (e.g., responses to requests for
information), or (ii) drawn up by a competition authority in
the course of its proceedings (e.g., the Statement of
Objections). National courts can order disclosure of these
documents only after the administrative proceedings are
closed. Similarly, a claimant cannot use these documents in
private damages actions prior to the closure of the
proceedings of the competition authority, if the claimant
obtained access to the documents solely through access to the
file.

] Any other documents are not granted any protection and the
disclosure of those documents can be granted by national
courts at any time in accordance with the proportionality test
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set out in the Proposed Directive. These documents include
all pre-existing documents that a party has submitted to a
competition authority, even if those documents were
submitted in the context of an immunity or leniency
application.

In the explanatory memorandum to the Proposed Directive,
the Commission clarifies that national courts “should refiain
from ordering the disclosure of evidence by reference to
information supplied to a competition authority for the
purpose of its proceedings” adding that this would include
pre-existing documents that parties are invited to supply by
the competition authority in view of their cooperation
obligation under leniency programmes.

Joint and Several Liability

The Proposed Directive acknowledges the principle of joint and
several liability and stipulates that joint infringers should be jointly
and severally liable for the full damage caused by the infringement.
Each of the joint infringers should be liable to compensate the
claimant in full and the claimant can claim full compensation from
any of the joint infringers until he has been fully compensated.
With respect to contribution claims between the joint infringers, the
Proposed Directive stipulates that an infringing undertaking may
recover a contribution from any other infringer on the basis of the
joint infringers’ relative responsibility for the harm caused (which
is a matter of national law to the extent the EU general principles of
effectiveness and equivalence are respected), which could involve
the assessment of, e.g., the turnover, market share, or role in the
cartel, of each of the joint infringers.

Importantly, the Proposed Directive seeks to protect the immunity
recipient by stipulating two safeguards:

] The immunity recipient shall be liable to injured parties other
than its direct or indirect purchasers (or providers in the case
of a buying cartel) only when such injured parties show that
they are unable to obtain full compensation from the other
joint infringers. Thus, save exceptional circumstances where
otherwise the claimant cannot be fully compensated, the
immunity recipient shall be liable only to its direct or indirect
purchasers (or providers).

Similarly, with respect to contribution claims, the amount of
contribution of the immunity recipient shall be limited by the
amount of harm that was caused to the immunity recipient’s
own direct or indirect purchasers (or providers). However, to
the extent the infringement caused harm to injured parties
other than the direct or indirect purchasers (or providers), the
amount of contribution for the immunity recipient shall be
determined in light of its relative responsibility for that harm.

Binding Effect of NCA Decisions

The Proposed Directive renders binding final infringement
decisions by an NCA in all EU Member States, i.e. a national court
in a private action for damages cannot take any decisions that run
counter to a final infringement decision of an NCA. This provision
seeks to avoid re-litigation of NCA decisions before national courts
and essentially extends Article 16 of Regulation 1/2003, which
already stipulated the binding effect of Commission decisions, to
final infringement decisions by NCAs.

Limitation Period
The Proposed Directive sets forth certain minimum requirements

applicable to limitation periods for bringing private damages
actions: (i) the limitation period shall be at least five years; (ii) the
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limitation period shall not begin to run before the injured party has
knowledge or can be “reasonably expected to have knowledge” of
the infringement, the harm caused, and the identity of the infringer;
(iii) the limitation period shall not begin to run prior to the end of a
continuous or repeated infringement; and (iv) the limitation period
shall be suspended until at least one year after the end of a
competition authority’s proceedings, i.e. the date when the
infringement decision has become final or the proceedings are
otherwise terminated.

Passing-on Defence

The Proposed Directive recognises the passing-on defence, i.e. a
defendant can invoke as a defence that the claimant passed on part
or all of the alleged overcharge, except where it is legally
impossible for indirect purchasers to claim compensation (e.g.,
where national rules on causality, such as rules relating to
foreseeability or remoteness, make it impossible for an indirect
purchaser to enforce its claims). In the explanatory memorandum
to the Proposed Directive, the Commission clarifies that where a
loss is passed on, the price increase by the direct purchaser is
“likely” to lead to a reduction in the volume sold and thus loss of
profit would also constitute antitrust harm. The burden of proving
that the overcharge was passed on rests with the defendant.

With respect to indirect purchaser actions, the claimant has the
burden of proving that the overcharge was passed on to them, but
the Proposed Directive stipulates a rebuttable presumption of such
overcharge where the direct purchaser suffered an overcharge and
the claimant purchased goods or services from the direct purchaser
that were subject to the infringement.

Proof of Harm

The Proposed Directive, in contrast to the recently issued UK
proposal on a reform for private damages actions, introduces a
rebuttable presumption of harm for a “cartel infringement”.
However, since a “cartel” is defined broadly in the Proposed
Directive and covers an “agreement and/or concerted practice
between two or more competitors aimed at coordinating their
competitive behavior on the market and/or influencing the relevant
parameters of competition”, it appears that the rebuttable
presumption may also be deemed to apply to practices other than
cartel agreements in the narrow sense, such as, information
exchanges. Importantly, the Proposed Directive does not stipulate
a presumption in relation to the level of harm that the claimant has
to prove according to the applicable national laws. EU law
requires, however, that any provisions introduced must not render a
claimant’s right to recover damages excessively difficult or
practically impossible.

To assist national courts in the quantification of the harm suffered,
the Practical Guide that accompanies the Proposed Directive
provides a roadmap for the economic analysis, including a
description of various methods and techniques available to quantify
antitrust harm.

Conclusion: A Balanced Approach

The Proposed Directive seeks to provide a balanced approach that
encourages and facilitates private damages actions in Europe while
establishing bright-line safeguards for immunity and leniency
applicants. This balanced approach is evident in particular from the
provisions relating to the disclosure and protection of evidence, and
joint and several liability.
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With respect to the former, the Proposed Directive’s provisions can
be seen as a direct reaction to the Court of Justice’s Pfleiderer
judgment of June 2011 (Case C-360/09 Pfleiderer AG v
Bundeskartellamt), which held that, in the absence of EU
legislation, it is for national courts to decide “on a case-by-case
basis, according to national law” and to conduct a balancing
exercise and “weigh the respective interests in favour of disclosure
of the information and in favour of the protection of that
information provided voluntarily by the applicant for leniency”.
Interestingly, the Court in Pfleiderer rejected the solution proposed
by Advocate General Mazak in his opinion, which distinguished
between corporate statements that would enjoy absolute protection
against disclosure, and pre-existing documents which would not be
accorded any protection. This is essentially the solution adopted in
the Proposed Directive. In the explanatory memorandum to the
Proposed Directive, the Commission expressly refers to the
Pfleiderer judgment as leading to potential discrepancies “between
and even within Member States” and to the fact that an undertaking
“cannot know at the time of its cooperation whether victims of the
competition law infringement will have access to the information it
has voluntarily supplied to the competition authority”, which could
influence an undertaking’s choice “whether or not to cooperate”
under a leniency programme. The absolute protection of corporate
statements is also in line with the resolution of the Heads of the
European Competition Authorities of 23 May 2012, which
committed to protect leniency materials against disclosure
indicating that “if the incentives to cooperate under the leniency
programmes are not preserved, the victims of currently hidden and
future cartels are unlikely to learn about those cartels in the first
place and would be deprived of exercising their rights to an
effective remedy”.

The question, of course, arises whether an absolute protection of
corporate statements against disclosure is compatible with the
Court’s findings in Pfleiderer and more recently in Donau Chemie
(C-536/11 Bundeswettbewerbsbehorde v Donau Chemie AG and
others, judgment of 6 June 2013), where the Court seemed to have
condemned an absolute ban on disclosure of leniency documents.
Indeed, the Court expressly noted that “it is clear that a rule under
which access to any document forming part of competition
proceedings must be refused is liable to make it impossible or, at the
very least, excessively difficult to protect the right to compensation
conferred on parties adversely affected by an infringement of
Article 101 TFEU” (Donau Chemie, §32). On the other hand, both
the Pfleiderer and the Donau Chemie judgments appear to have
imposed the balancing requirement for national courts only in light
of “the absence of binding European competition law rules” (see,
e.g., Donau Chemie, §9).

One may question the compatibility of the proposed legislation with
Pfleiderer and Donau Chemie, which require national courts to
carry out a balancing exercise in relation to all materials that are
part of the Commission’s file. However, former Advocate General
Mazék, the author of the opinion in Pfleiderer, considered in a
recent interview that the proposal reflects “perhaps the only manner
of underlining the crucial importance of protecting whistleblowers
and safeguarding the purpose of leniency procedures” adding that,
in his view, the Proposed Directive is a “good response to the Court
of Justice's repeated refusal to intervene more definitively in the
sector” (referring to Pfleiderer and Donau Chemie).

WWW.ICLG.CO.UK
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To what extent the other provisions in the Proposed Directive
relating to the disclosure and protection of evidence strike the right
balance, largely depends on the facts at issue. For example,
responses to a request for information may contain similarly
sensitive materials when provided by an immunity or leniency
applicant.

Importantly, even after the adoption of the Proposed Directive, the
responsibility to strike the right balance between facilitating private
damages actions and the protection of leniency applicants and
ultimately of public enforcement, continues to lie with the
competition authorities in their determination of the details and
documents to include in their decision which will form the basis for
private enforcement. This discretion is left unaffected by the
Proposed Directive.

The Proposed Directive’s objective to provide a balanced approach
is also recognisable in relation to the proposed provisions on joint
and several liability. The protection of immunity recipients under
the Proposed Directive is based on the acknowledgment that it is
often the immunity applicant that plays a key role in detecting
cartels and brings the infringement to an end, thereby — as the
Proposed Directive expressly acknowledges — “ofien mitigating the
harm which could have been caused had the infringement
continued”. In addition, since it is the immunity recipient for whom
the infringement decision typically becomes final before it becomes
final for other undertakings, there is a legitimate reason to shield the
immunity recipient from undue exposure to private damages
claims. The Proposed Directive nevertheless also safeguards a
claimant’s right to full compensation when it stipulates that an
immunity recipient remains fully liable to its direct or indirect
customers (who may not be able to sue other parties), and to other
injured parties only if and to the extent such other injured parties are
unable to obtain full compensation from the other joint infringers.
The fact that under the Proposed Directive the immunity recipient
remains liable as a “last-resort debtor” to claimants other than its
direct or indirect customers appears to have been unavoidable under
the Commission’s approach, whose primary goal is to ensure the
full compensation of victims of a competition law infringement. It
remains to be seen, however, how this exception impacts on the
immunity recipient’s liability in practice. It is unclear for example
whether the claimant must actually demonstrate his inability to
obtain compensation before he can take recourse against the
immunity recipient, and how this must be shown.

The Proposed Directive is subject to adoption by the EU Parliament
and the Council, and thus may be modified in the course of further
discussions at these institutions. EU Member States then have two
years from adoption to implement the Directive.
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