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ANTITRUST TRADE AND PRACTICE

Auto Parts and Antitrust:

A Cautionary Tale

n September 2011, the Department of Justice

formally announced the first settlement in its

investigations into an international automo-

bile parts price-fixing and bid-rigging conspir-

acy.! What has become the largest criminal
antitrust investigation in American history began
with the guilty plea of a Japanese automotive wire
harness manufacturer. As the first casualty of the
inquiry into an auto parts cartel, the company
was required to pay a $200 million fine, and three
executives were sentenced to prison terms rang-
ing from one year to 18 months.?

In the three years since the guilty plea, the
Justice Department has continued the auto
parts investigations, charging more than 30
individuals and 27 companies with antitrust
violations, collecting more than $2.3 billion in
fines, and demonstrating its resolve in ferret-
ing out bid-rigging, customer allocation and
price-fixing across a wide range of industries.
With new indictments as recently as Oct. 17,
2014, the investigation continues to move
forward at full steam.

Background

While a wire harness manufacturer was the
first company to be indicted in the investiga-
tions, the Justice Department initially inves-
tigated three other parts manufacturers. In
February 2010, 18 months before the Septem-
ber 2011 announcement, the Justice Depart-
ment (partnering with the FBI) conducted a
series of raids in Detroit.> They targeted the
offices of three Toyota Motors suppliers. Fol-
lowing information gathered from these raids,
the department expanded its investigation to
include $5 billion worth of auto parts, including
parts manufacturers of steering wheels, seat
belts, ignition coils, windshield wipers, rubber
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vibration dampeners and many other products.

Although the Justice Department’s investiga-
tions first became public in February 2010, for
many of the companies being investigated the
department believed that the alleged anticom-
petitive colluding took place beginning nearly a
decade earlier, from as early as 2000 through at
least 2010. According to one of the department’s
criminal complaints, numerous auto parts com-
panies agreed to allocate the supply of auto
parts on a model-by-model basis for specific
model parts and coordinate price adjustments
requested by automobile manufacturers.* These
agreements allegedly occurred in a variety of
ways, but most commonly involved the conspir-
ators meeting in private locations, destroying
paper trails, and trading coded emails.?

According to the Justice Department, as a
result of these concerted actions “automobile
manufacturers paid non-competitive and higher
prices for parts in cars sold to U.S. consum-
ers.”® The Justice Department believes that
manufacturers then passed these higher prices
on to consumers: “it’s a very, very safe assump-
tion that U.S. consumers paid more, and some-
times significantly more, for their automobiles
as a result of this conspiracy.””

Settlements and Implications
When the Justice Department accepted the

first guilty plea in 2011, the $200 million fine was
one of the largest ever imposed by the depart-
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ment in a criminal antitrust context. In the years
that followed, the Justice Department contin-
ued to impose and collect record-breaking fines
related to the investigations, including a $470
million fine from one company, the second largest
criminal antitrust fine ever imposed.?

In addition to the unprecedented fines col-
lected by the department, the auto parts inves-
tigations have had various implications for the
Justice Department’s antitrust agenda. Two
settlements are particularly noteworthy for their
circumstances and consequences.

Obstruction. The Justice Department alleged
that from January 2000 until at least February
2010, the largest auto parts manufacturer in the
world engaged in bid-rigging and price-fixing for
electronic control units and heater control pan-
els.? In March 2012, the company pleaded guilty
to the conspiracy charges and agreed to pay a $78
million fine. For their role in the conspiracy, six
executives were also indicted and agreed to plead
guilty for the conspiracy. One of the executives,
aformer director, was indicted for obstruction of
justice and sentenced to one year and one day
in prison for destroying emails and other docu-
ments after learning about the February 2010 raid
on the company’s Detroit offices. According to the
Justice Department, the destroyed documents
contained discussion between the company and
its competitors coordinating bids for the heater
control panels on the Toyota Avalon.!”

Obstruction of justice indictments generally
are very unusual in the criminal antitrust con-
text, but beginning with the executive’s indict-
ment the Justice Department has stated that
it will “vigorously prosecute individuals who
destroy evidence in an attempt to conceal their
participation in illegal conspiracies.”!! Within
months of this proclamation, the Justice Depart-
ment indicted its second executive for obstruc-
tion of justice. Like the first, a former employee
at an investigated company was accused of
destroying paper and electronic documents
after learning about the FBI raid and encour-
aging other employees to do the same.!?
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Thus far, no corporations have been charged
with obstruction of justice, but two companies
detailed how they destroyed evidence in their
respective plea agreements.'? Given the Justice
Department’s willingness to prosecute destruc-
tion of evidence for individuals, it’s likely that
similar indictments for companies are not far off.

Amnesty Plus. Another major auto parts man-
ufacturer was also indicted for similar bid-rigging
conspiracies, but involving different products.
The Justice Department alleged that the company
engaged in bid-rigging and price-fixing for anti-
vibration rubber products between January 2001
and December 2008.'* The company’s sales of
the product totaled approximately $750 million
during the length of the conspiracy. In February
2014, it agreed to plead guilty and pay a $425 mil-
lion criminal fine, the fourth-largest in history.'

Unlike many of the other defendants, how-
ever, this company was accused of being a
“recidivist” that had been investigated and
indicted for a different antitrust violation in
2011. In October of that year, it pleaded guilty
and paid a $28 million fine for violations of the
Foreign Corrupt Practices Act in the marine hose
industry. But, the company did not use that
opportunity to admit involvement in the auto
vibration product conspiracy. This failure to
disclose was factored into its $425 million fine.

The added fine is an example of the Justice
Department’s emphasis on cooperation from
criminal defendants. As Assistant Attorney
General Thomas Barrett discussed in 2006, the
department views defendant cooperation as
“invaluable in detecting cartels and in collecting
the evidence necessary to obtain a conviction.”6
And the Justice Department’s emphasis on crimi-
nal cooperation has been evident throughout
the investigations. The many plea agreements
reached demonstrate the success of the antitrust
division’s leniency program. Called “Amnesty
Plus,” the program allows a company that is
being investigated for one conspiracy to report
its involvement in a separate conspiracy and
receive leniency in that separate conspiracy.!”

As the initial auto parts investigation centered
on wire harnesses, companies in the alleged car-
tel that produced other auto parts, but were being
investigated for the original conspiracy, were able
to admit their involvement to receive a better
plea agreement. The exact number of companies
that took advantage of the “Amnesty Plus” policy
is unknown, but is likely considerable. The spread
of the auto parts investigations from wire har-
nesses to encompassing more than 30 products
has been widely attributed to companies self-
reporting their involvement to the department.

[t is important to note that the Justice
Department has moved to block discovery
of all leniency agreements related to the auto
parts investigation in order to maintain the
efficacy of the program.!® According to the
department, releasing information about the
leniency agreements to citizens seeking to bring

civil suits would have chilling effects on future
companies that would have otherwise taken
advantage of “Amnesty Plus.”

Other Implications

The success of the auto parts investigation
also reflects the importance of international
cooperation amongst competition agencies.
Since the early stages of the investigation,
the Justice Department has coordinated with
competition agencies in Japan, the European
Union, Canada, Korea, Mexico and Australia.!?
This coordination extended beyond the simple
investigation as the division has leveraged
these relationships to force the many foreign
nationals indicted in the conspiracy to submit
voluntarily to U.S. jurisdiction. It is rare for for-
eign nationals to serve any time for price-fixing
violations of American antitrust law, but rather
than have their names placed on international
watch lists and their travel severely limited, all
of the non-citizen executives who have entered
pleas with the Antitrust Division have agreed
to serve their time in U.S. prisons.

The Justice Department has
continued the auto parts in-
vestigations, charging more
than 30 individuals and 27
companies with antitrust vio-
lations, and collecting more
than $2.3 billion in fines.

In a similar vein, the auto parts investigation
has highlighted the Justice Department’s com-
mitment to fully prosecuting criminal violations
of antitrust law. To date, the department has
sought criminal penalties against more than 37
auto parts executives in addition to their com-
panies. And even after collecting more fines than
in any other criminal antitrust investigation,
Attorney General Eric Holder has promised that
the investigation will continue as investigators
“check under every hood and kick every tire.”?

Conclusion

The Justice Department’s investigation has
targeted a significant portion of the auto parts
industry. Companies that have been spared thus
far should not rest easy as the investigation is
still ongoing. Until the formal conclusion and
moving forward, members of the auto parts
industry should take steps to identify potential
risks and ensure that they are in full compliance
with U.S. antitrust laws. Moreover, the Justice
Department has highlighted the importance of
being forthcoming in the investigation process.

The success of the “Amnesty Plus” program

coupled with Bridgestone’s financial penalty for
not disclosing other anticompetitive behavior
suggest that the Justice Department is commit-
ted to seeking defendant cooperation in future
criminal antitrust investigations.
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