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ANTITRUST TRADE AND PRACTICE

Wrapping Up an Active 2014
In Antitrust Enforcement and Litigation

he year 2014 was an active year in
antitrust and competition law, both for
governmental enforcement and private
litigation. Governmental regulators con-
tinued to pursue a pattern of aggressive
antitrust enforcement, ranging from merger chal-
lenges to criminal investigations. With respect
to private litigation, key antitrust concepts con-
tinued to play out in federal district and appel-
late courts regarding the international reach of
domestic antitrust law, liability for manipulating
global financial benchmarks and the legality of
reverse-payment settlement agreements.

Merger Enforcement

For the U.S. Department of Justice’s Antitrust
Division and the Federal Trade Commission
(FTC), 2014 marked a continuation of the regula-
tors’ aggressive approach to merger enforcement.
Both the Justice Department and FTC achieved
particular success with challenges to unwind
consummated transactions that were not report-
able under Hart-Scott Rodino.!

The Justice Department began the year secur-
ing a victory in its challenge to technology com-
pany Bazaarvoice’s consummated $168 million
acquisition of PowerReviews. Bazaarvoice, the
“unquestioned market leading provider of Rat-
ings and Reviews platforms” for eCommerce
companies, acquired PowerReviews in 2012,
but the Justice Department quickly alleged the
transaction violated Section 7 of the Clayton Act.?

On Jan. 8, 2014, after a three-week trial, the
court concluded Bazaarvoice violated Section 7
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by acquiring “its closest and only serious com-
petitor.”® The court dedicated a significant por-
tion of the opinion to Bazaarvoice’s rationale for
the acquisition, focusing extensively on internal
pre-acquisition communications that reflected
anticompetitive motivations for the merger.
The court noted the company’s defenses were
“undermined” by these internal documents, as
“[Bazaarvoice’s] portrayal of PowerReviews as
a weak and unworthy competitor was belied
by the plethora of documents showing that...
Bazaarvoice’s management believed that the
purchase of PowerReviews would eliminate its
only real competitor.”

The FTC achieved similar success when
the U.S. Court of Appeals for the Sixth Circuit
affirmed an FTC order unwinding a 2010 nonre-
portable hospital merger between ProMedica
and St. Luke’s, two Ohio-based hospitals. The
Sixth Circuit agreed the merger would “further
concentrate markets that are already highly
concentrated,” particularly as the addition of
St. Luke’s left ProMedica with over 50 percent
market share for general acute-care services and
more than 80 percent market share for inpatient
obstetrical services.?

Similar to Bazaarvoice, the court specifically
highlighted anticompetitive statements found
in the parties’ pre-acquisition communications.
The court surmised that a St. Luke’s presentation
acknowledging the merger could “[h]arm the
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community by forcing higher hospital rates on
them’” unintentionally resulted in the “merging
parties themselves” becoming the “Commission’s
best witnesses.”

This ProMedica decision follows two other
recent successfully litigated FTC hospital merger
challenges,” which, coupled with FTC Chairwom-
an Edith Ramirez’s 2014 statement that “[w]hile
hospital mergers can generate important efficien-
cies that benefit consumers, [the agency] will
continue to look carefully at acquisitions that
are likely to enhance market power,” indicates
health care combinations may continue to be a
peak area of interest in 2015.8

More generally, Bazaarvoice and ProMedica
both reflect the willingness of the Justice Depart-
ment and FTC to challenge nonreportable trans-
actions in 2014. In April, a Justice Department
official emphasized that nearly 20 percent of all
merger investigations by the Antitrust Division
between 2009 and 2013 derived from nonreport-
able transactions.” Given the success of the 2014
challenges, this may be an area of increased
attention in 2015.

Government Cartel

The year 2014 marked another strong year
for cartel enforcement, with the Justice Depart-
ment imposing $861 million in fines throughout
the fiscal year.!” Embarking on new territory, the
Justice Department also achieved a milestone
this year by successfully extraditing a foreign
national on antitrust charges.

In April 2014, Italian citizen Romano Pisciotti
was extradited from Germany to face criminal
antitrust charges stemming from participation
in a global bid-rigging conspiracy among manu-
facturers of marine hoses.!! While the Justice
Department lauded Pisciotti’s extradition as
“demonstrat[ing] the Antitrust Division’s abil-
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ity to bring to justice those who violate antitrust
laws, even when they attempt to avoid prosecu-
tion by remaining in foreign jurisdictions,”? it
is unclear what impact this will have on future
foreign extradition attempts. Pisciotti was extra-
dited under the U.S.-Germany extradition treaty,
which, like most extradition treaties, provides for
a “dual criminality” requirement. Under “dual-
criminality” an individual may only be extradited
where the alleged offense is punishable under
both countries’ laws.

While criminalization of the antitrust laws
is a growing trend, the number of jurisdictions
with criminal sanctions for antitrust violations
remains relatively small.' Nonetheless, Pisciot-
ti’s extradition may signal a more aggressive
U.S. approach to extradition in 2015, which in
turn may lead to increased cooperation from
foreign countries with extradition requests, as
well as the foreign nationals who are the subject
of these antitrust investigations.

Private Litigation

Significant antitrust developments also
occurred via private antitrust actions in 2014,
particularly involving the international reach of
domestic antitrust law, as well as the potential
liability for major banking institutions amid alle-
gations of rate-rigging. Additionally, in light of
new Supreme Court precedent, the lower courts
continued to debate the potential antitrust ramifi-
cations of patent infringement settlements within
the pharmaceutical context.

Foreign Trade Antitrust Improvements
Act. This year, two appellate court decisions
addressed long-standing issues surrounding the
application of U.S. antitrust law to foreign con-
duct under the Foreign Trade Antitrust Improve-
ments Act of 1982 (FTAIA). FTAIA excludes activ-
ity involving foreign commerce from the reach
of the Sherman Act. The act, however, contains
a “domestic effects” exception, which allows
antitrust claims to be maintained in the United
States, provided the foreign conduct has a “direct,
substantial, and reasonably foreseeable effect”
on U.S. commerce and such effect “gives rise to
a claim” under the Sherman Act.™

In March 2014, the U.S. Court of Appeals for
the Seventh Circuit decided Motorola Mobility
v. AU Optronics Corp., 746 F.3d 842 (7th Cir.
2014), which considered whether the company
could bring a U.S. antitrust action against for-
eign LCD manufacturers for allegedly fixing

prices of LCD screens manufactured abroad,
purchased and incorporated into mobile
phones by Motorola’s foreign subsidiaries,
but then sold in the United States.!®

The court appeared to categorically hold that
the “direct” effect requirement precludes price-
fixing suits for components sold abroad that are
eventually incorporated into final products and
imported into the United States. Judge Richard
Posner noted that although there was “doubtless
some effect” on commerce in the United States, it
was too remote as the LCD display components
were initially purchased abroad.®

Governmental regulators
continued to pursue a pat-
tern of aggressive antitrust
enforcement, ranging from
merger challenges to criminal
investigations.

This decision departed from an earlier Seventh
Circuit decision, Minn-Chem v. Agrium, 683 F.3d
845 (7th Cir. 2012), which held a “direct” effect
requires only a “reasonably proximate causal
nexus.”” After granting Motorola’s request for a
rehearing, the Seventh Circuit rejected Motorola’s
argument for a second time in November 2014.
The opinion reaffirmed dismissal of the claims,
but this time the court “assumed” the plaintiffs
satisfied the “direct effect” requirement of FTAIA,
instead concluding the claims failed the second
prong, requiring the U.S. domestic effects “give
rise to” a civil plaintiffs’ antitrust claim.!®

The Second Circuit also weighed in on this
debate in 2014, reaching a result opposite to the
initial Motorola opinion. In Lotes Co. v. Hon Hai
Precision Indus. Co., 753 F.3d 395 (2d Cir. 2014),
the Second Circuit, notably relying on Minn-Chem,
adopted the “reasonably proximate causal nexus”
test for determining whether an effect is “direct”
under FTAIA, concluding that reading an “immedi-
ate” requirement into the statute would rob the
“reasonably foreseeable” language in FTAIA “of
any meaningful function.”?

Motorola again moved for rehearing on
Dec. 18, 2014, leaving some uncertainty as
to how these decisions will stand in 2015. If
the decision remains, it may impact private
antitrust actions against foreign entities. The

Motorola opinion did not disturb the govern-
ment’s authority under FTAIA, but it confirmed
plaintiffs may have greater difficulty navigating
around FTAIA’s second prong when bringing
antitrust lawsuits challenging foreign conduct.
If other courts adopt similar limits on private
actions, plaintiffs may consider seeking redress
in foreign jurisdictions.

Benchmark Cases. After the financial cri-
sis led government agencies to investigate
many of the world’s largest banks for alleging
manipulating global financial benchmarks, it
was no surprise that private lawsuits quick-
ly followed. The year 2014 proved to be an
interesting year for benchmark cases as dis-
trict courts grappled with imposing antitrust
liability for alleged rate-rigging. Notably, the
Supreme Court may have fast-tracked appel-
late review in this area, granting certiorari
and hearing oral arguments in late December
to determine whether plaintiffs in the Libor
multidistrict litigation (MDL) may immediately
appeal dismissal of their action when it has
been consolidated with other lawsuits.

In the Libor MDL, plaintiffs alleged, among
other things, that defendants conspired to arti-
ficially suppress a daily interest rate benchmark
by understating their borrowing costs.”’ In March
2013, the court dismissed all of the antitrust
claims as plaintiffs failed to suggest the alleged
harm “resulted from any anticompetitive aspect
of defendants’ conduct,” noting in particular that
the process of setting LIBOR was never competi-
tive, but rather a “cooperative endeavor.”?!

It is unclear, however, how quickly this deci-
sion may be appealed. One set of plaintiffs in
the Libor MDL brought only a single antitrust
claim, but the Second Circuit refused to hear
their appeal until the district judge disposed of all
claims in the MDL.?? The Supreme Court granted
certiorari and heard arguments in December 2014
over whether the antitrust plaintiffs should be
able to immediately appeal the district court’s
decision.? If the Supreme Court reverses, 2015
may bring a key decision from the Second Circuit
on the viability of antitrust claims for this type of
alleged rate-rigging, which would undoubtedly
impact other financial benchmark cases.

Reverse-Payment Litigation. Approximately
a year and a half after the Supreme Court’s
landmark decision in FTC v. Actavis, 133 S.Ct.
2223 (2013), the issue of the legality of so called
“reverse-payment” settlements remains unset-
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tled. Reverse payment settlements may occur
when a brand pharmaceutical manufacturer and
generic pharmaceutical manufacturer, engaged in
litigation over the validity of the patents covering
a specific product, elect to settle these claims,
and there is a transfer if value from the brand
manufacturer to the generic manufacturer. In
Actavis, the Supreme Court resolved a circuit
split by determining that courts should apply
the rule of reason when evaluating these reverse-
payment settlements.?* The Supreme Court held
in Actavis that pharmaceutical patent settlements
can potentially be anticompetitive where a brand
manufacturer makes a “large” and “unjustified”
payment to a generic competitor to allegedly
refrain from marketing a generic product.?

In the time since Actavis came down, courts
have largely split over whether the “payment”
contemplated by Actavis requires a transfer of
cash from the brand manufacturer to the generic
competitor, or if a non-cash value transfer is suf-
ficient to trigger antitrust scrutiny. By the close
of 2014, at least two district courts concluded
arrangements between branded and generic
pharmaceutical companies that do not involve
cash cannot as a matter of law constitute unlawful
payments under Actavis.? Other courts reached
the opposite conclusion, broadly reading Actavis
to encompass other forms of payment.??

The U.S. Court of Appeals for the Third Circuit
is set to be the first appellate court to weigh in
on the cash debate in 2015, after hearing oral
arguments in the In re Lamictal appeal in late
November. Given the number of pending reverse
payment cases around the country, the upcom-
ing year may bring substantial development of
case law at the Circuit Court of Appeals level.

With respect to reverse-payment cases that
proceeded past a motion to dismiss, 2014 con-
cluded on a favorable note for pharmaceutical
companies, as a federal jury returned a verdict in
December for the defendants in the first reverse-
payment trial post-Actavis. The jury found that a
settlement agreement between AstraZeneca and
Ranbaxy over the launch of a generic version of
Nexium heartburn pill did not violate the anti-
trust laws. The jury concluded the settlement at
issue was large and unjustified, but found that
even without the deal, the brand manufacturer
would not have allowed the generic company to
sell a generic version of the product prior to the
expiration of the brand company’s patents.? This
trial decision indicates that for future reverse-

payment trials, causation may be a key factor
in the jury’s consideration, forcing the plaintiffs
to convince a jury that in a but-for world, earlier
generic entry would certainly exist absent the
settlement agreement.

The Motorola opinion did

not disturb the government’s
authority under FTAIA, but it
confirmed plaintiffs may have
greater difficulty navigating
around FTAIA's second prong
when bringing antitrust lawsuits
challenging foreign conduct.

Conclusion

The past year undoubtedly brought significant
antitrust developments through both regulation
and private antitrust actions. At first glance, 2015
promises to do the same. The upcoming year like-
ly will again include vigorous antitrust enforce-
ment by U.S. regulators across all areas. With
respect to private litigation, the antitrust issues
discussed above will likely receive increased
attention at the circuit court level, providing
further guidance and clarity in key areas.
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