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On May 6, 2015, the European Commission (Commission) launched an antitrust sector
inquiry into the e-commerce sector. This sector inquiry is part of the Commission’s
broader Digital Single Market Strategy, which aims infer alia to improve access for
consumers and businesses to online goods and services across Europe. Last week, a
Commission official reported that no inspections are anticipated, but data-intensive
information requests are to be expected, the first of which will be issued in June.

The sector inquiry will focus on potential barriers erected by companies to cross-border
online trade in goods and services. In particular, the sector inquiry is expected to investi-
gate so-called geo-blocking, platform bans and price restrictions that impede trade over
the Internet by limiting the countries from which purchases can be made, the platforms
through which certain products or types of products can be purchased or the price levels
that can apply for purchases made over the Internet. The sector inquiry is anticipated

to investigate the existence of agreements between competitors, as well as agreements
between suppliers and distributors. It also is expected to assess pricing and distribution
policies applied in the absence of an agreement.

The Commission last week, through one of its officials, reported that the inquiry will focus
on online sales of clothing, electronics, books, health care, digital content and travel services
as a priority. Manufacturers and merchants, content providers and platforms all will be
subject to the inquiry. Companies are required to cooperate with the sector inquiry. Incor-
rect, incomplete or misleading information, or failure to provide the information within the
required deadline, may result in fines or periodic penalty payments.

The sector inquiry may trigger separate enforcement actions against individual compa-
nies, which may include inspections. A Commission official last week spoke about a
“renaissance” of investigations into vertical restraints due to new online challenges. In
addition, the Commission will make legislative proposals in the first half of 2016 to end
“unjustified geo-blocking.”

The Commission’s concern with restrictions of e-commerce should be situated in

the context of several ongoing investigations. The Commission started investigating
restrictions in pricing and cross-border trade of consumer electronic products over the
Internet in December 2013. In January 2014, the Commission opened a formal investi-
gation involving major U.S. film studios and large European broadcasters to review the
impact of contractual clauses in licensing contracts that allegedly prevent existing and
new subscribers from accessing television programs online or via satellite while outside
the area covered by the program license. Most recently, in March 2015, the Commission
announced that it is investigating potential location-based restrictions to video games
sold online.

Arguments have been raised that the restrictions of cross-border trade in e-commerce
are legitimate based on delivery and language issues, as well as differences in consumer
and copyright laws. While the Commission is well advised to thoroughly assess the
implications of cross-border restrictions, its inquiry is likely to entail a potentially
significant burden and diversion for companies subject to the Commission’s query.

The results of the inquiry could have an impact on the existing investigations and may
form the basis for new investigations.

Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates

: skadden.com



European Commission Launches
Antitrust Sector Inquiry Into

E-Commerce

Additional Contacts in the Antitrust and Competition Group

Clifford H. Aronson

New York

212.735.2644
clifford.aronson@skadden.com

Jess Biggio

New York

212.735.2060
jessica.biggio@skadden.com

C. Benjamin Crisman, Jr.
Washington, D.C.

202.371.7330
benjamin.crisman@skadden.com

Paul M. Eckles

New York

212.735.2578
paul.eckles@skadden.com

Shepard Goldfein

New York

212.735.3610
shepard.goldfein@skadden.com

Peter E. Greene

New York

212.735.3620
peter.greene@skadden.com

Matthew P. Hendrickson

New York

212.735.2066
matthew.hendrickson@skadden.com

James A. Keyte

New York

212.735.2583
james.keyte@skadden.com

Karen Hoffman Lent
New York

212.735.3276
karen.lent@skadden.com

John H. Lyons
Washington, D.C.
202.371.7333
john.h.lyons@skadden.com

Jeffrey A. Mishkin

New York

212.735.3230
jeffrey.mishkin@skadden.com

John M. Nannes
Washington, D.C.
202.371.7500
john.nannes@skadden.com

Neal R. Stoll

New York
212.735.3660
neal.stoll@skadden.com

Steven C. Sunshine
Washington, D.C.
202.371.7860
steve.sunshine@skadden.com

2 Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates



