
T
he degree of rigor needed to attain class 
action certification under Rule 23 of 
the Federal Rules of Civil Procedure1 
are hotly litigated issues in the federal 
courts these days. Approval or denial 

of class certification often can have outcome 
determinative results. On the heels of the U.S. 
Supreme Court’s decision to grant certiorari 
in Bouaphakeo v. Tyson Foods,2 about which 
we have written in a previous column,3 an out-
right split among several circuit courts on the 
ascertainability requirement of Rule 23 may tee 
up yet another class certification issue for the 
Supreme Court to resolve. On July 28, 2015, the 
U.S. Court of Appeals for the Seventh Circuit 
issued a decision in Mullins v. Direct Digital,4 in 
which the opinion penned by Judge Hamilton 
disagreed with the heightened ascertainability 
standard adopted by the U.S. Court of Appeals 
for the Third Circuit.5 

Heightened Ascertainability

Ascertainability refers to the concept that a 
class must be clearly and sufficiently defined, 
and is an implicit requirement recognized by 
courts for a class to be certified under Rule 23(b)
(3). Courts have traditionally utilized the ascer-
tainability requirement to weed out deficient 
class definitions, such as those (1) suffering from 
vagueness; (2) derived from subjective criteria; 
or (3) defined based on individual elements of 
a claim or success on the merits.6 Recently, 
however, the Third Circuit adopted a judicially 
created “heightened ascertainability” standard 
that elevated the burden of proof plaintiffs must 
meet at the class certification stage. 

Under this standard, plaintiffs must be able to 

demonstrate at the outset that class members 
can be identified based on objective evidence. 
The Third Circuit initially introduced the concept 
of heightened ascertainability in its decision in 
Marcus v. BMW of North America7 but more clearly 
articulated the standard in Carrera v. Bayer Corp.8

In hearing an interlocutory appeal under 
Rule 23(f) of a district court’s decision to grant 
class certification, the Third Circuit in Carrera 
vacated the district court’s class certification 
order on the ground that the plaintiffs had not 
met their burden under the heightened ascer-
tainability standard. The plaintiffs in Carrera 
alleged that Bayer had engaged in false and 
deceptive advertising in violation of state con-
sumer protection laws and moved to certify 
a class of purchasers of Bayer’s One-A-Day 
WeightSmart supplement under Rule 23(b)(3). 

Since it was a consumer class action involv-
ing low-priced retail goods, neither Bayer nor 
the plaintiffs had access to a list of purchasers, 
and the purchasers were unlikely to maintain 
receipts or other proofs of purchase. Thus, the 
plaintiffs faced the conundrum as to how to 

identify or “ascertain” members of the class and 
proposed two methods to accomplish this: (1) 
through use of retailer records of online sales 
and those with loyalty rewards cards; and (2) by 
supplying affidavits of class members attesting 
to their purchase of the product.9 

The court rejected both of these methods, 
holding that a “‘class must be currently and 
readily ascertainable based on objective cri-
teria’” and that a “plaintiff must demonstrate 
his purported method for ascertaining class 
members is reliable and administratively fea-
sible, and permits a defendant to challenge the 
evidence used to prove class membership.” 
These elements are not satisfied “if individual-
ized fact-finding or mini-trials will be required 
to prove class membership.”10 

Although the court found that retailer 
records constitute objective evidence, their use 
in this instance was insufficient because the 
plaintiffs did not supply any evidence that such 
retailer records even existed. The court also 
found that class member affidavits were also 
unacceptable because such evidence amounted 
to nothing more than members’ “say-so” and 
such evidence does not provide defendants an 
opportunity to challenge class membership.11 

The Third Circuit in Carrera justified the use 
of the heightened ascertainability standard 
reasoning that it helped further several desir-
able policy objectives, including: (1) alleviating 
serious administrative burdens; (2) protecting 
absent class members by clearly identifying 
those bound by the proceeding; (3) protecting 
class members from fraudulent claims that dilute 
individual recovery amounts; and (4) ensuring 
due process by allowing defendants to challenge 
evidence used to establish class membership.12 

Decision in ‘Mullins’

The Seventh Circuit’s decision in Mullins 
explicitly rejected the heightened ascertain-
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ability standard under the language of Rule 23, 
noting that the provisions of Rule 23 required 
a comparative analysis and balancing of its 
various provisions when assessing whether 
the class definition was ascertainable. The 
Seventh Circuit was not shy about expressing 
its wholehearted disagreement with the Third 
Circuit, claiming that use of the heightened 
ascertainability standard “misreads Rule 23” 
and “does not further any interest of Rule 23 
that is not already adequately protected by the 
Rule’s explicit requirements.”13 Furthermore, 
the court raised serious concerns that such a 
stringent standard (1)“invites…systemic error” 
by effectively barring class certification in low-
value consumer class actions; and (2) given the 
small recovery of the potential claims, it denies 
such consumers of any recourse all together.14 

The facts in Mullins were quite similar to 
those in Carrera. The Seventh Circuit reviewed 
a district court decision granting class certifica-
tion on an interlocutory appeal under Rule 23(f) 
after the defendants asked the court to adopt 
the heightened ascertainability standard uti-
lized by the Third Circuit. Mullins also involved 
state consumer fraud claims regarding whether 
Direct Digital made false and misleading state-
ments about its Instaflex Joint Support supple-
ment product. And again, there was no record 
of the retail sales of a low price consumer good 
and thus plaintiffs proffered self-identifying affi-
davits from potential class members as a means 
to ascertain class membership.15 

The court vigorously defended its read-
ing of Rule 23 by noting how its conclusions 
better serve the policy objectives the Third 
Circuit identified as being furthered by the 
heightened ascertainability requirement. With 
respect to alleviating administrative burden, 
the Seventh Circuit found that the superiority 
requirement of Rule 23(b)(3) is better tailored 
to achieve efficiency. Certification of a class 
under Rule 23(b)(3) requires “that a class 
action [device] is superior to other available 
methods for fairly and efficiently adjudicating 
the controversy.” 

The court found that the heightened 
ascertainability standard requires the judge 
to examine administrative manageability on 
its own, whereas the superiority require-
ment calls on judges to look at both sides 
of the equation—examining administrative 
efficiency in light of other available options. 
Rather than bar class certification altogether 
based on class administrability concerns, the 
Seventh Circuit suggested that district courts 
could avail themselves of other resources to 
address class manageability at later stages 

of the proceeding, including the use of tools 
available to them under Rule 23(c) and (d), 
such as appointing a special master or having 
representative trials.16 

The Seventh Circuit also dismissed the 
remaining fairness rationales put forward for 
absent class members, bona fide class members, 
and defendants. The court found the heightened 
ascertainability standard essentially demands 
that class members have actual notice. The 
court held that such a requirement for actual 
notice stands in direct contrast to Rule 23(c)
(2)(B), which only requires the “best notice 
that is practicable under the circumstances.”17 
Furthermore, the court noted that given that 
low-value class action claims are most vulner-

able under the heightened ascertainability 
standard, the likelihood of those opting out 
to pursue individual claims remains minimal, 
and that the type of notice necessary in these 
cases should correspond accordingly to the 
value of the absent class members’ interest. 

With respect to protecting bona fide class 
members, the court acknowledged the con-
cern of fraudulent claims is very real, but 
in the context of low-value consumer class 
actions, it deemed such a risk to be minimal. 
The court pointed out that (1) given that many 
eligible class members never file a claim for 
the settlement or judgment award in the first 
place, fraudulent claims would detract from the 
unclaimed funds, and not affect the recovery of 
legitimate class members; and that (2) a diluted 
recovery would still be better than no recovery 
at all if the certification is denied. 

Lastly, the Seventh Circuit found that the 
heightened ascertainability standard was not 
necessary to preserve the due process rights 
of the defendants. While acknowledging that 
defendants do have the right to challenge the 
reliability of the evidence for class membership, 
the court claimed that such rights are preserved 
so long as the defendants have the opportunity 
to do so during the damages phase.18

Implications

Although the Third and Seventh circuits 
have directly taken on the issue of heightened 
ascertainability in their opinions, by no means 
is this issue limited to a mere dispute between 
the two circuits. The Eleventh Circuit has also 
weighed in and denied class certification utiliz-
ing the heightened ascertainability standard in 
a non-precedential opinion.19 

Several district courts also have denied class 
certification on ascertainability grounds due 
to lack of objective evidence of class member-
ship.20 However, the Seventh Circuit’s opinion 
in Mullins may provide a counterweight to these 
decisions and it will be interesting to follow 
Mullins and see whether a petition for a writ 
of certiorari is filed. 

One thing remains for certain; Until the 
Supreme Court resolves this split, at least in the 
short term, and especially given the high stakes 
associated with class certification, ascertain-
ability will be hotly contested by both parties 
at the class certification stage.
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The Seventh Circuit’s decision in 
‘Mullins’ explicitly rejected the 
heightened ascertainability stan-
dard under the language of Rule 23, 
noting that the provisions of Rule 23 
required a comparative analysis and 
balancing of its various provisions 
when assessing whether the class 
definition was ascertainable.


