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APPENDIX C
RESPONSIBILITIES OF THE INDEPENDENT MONITOR

A. Review of Selection Process and Selection Criteria, VValuation
Methodologies, and Notice

1. Selection Process and Selection Criteria Review. During the first
two Reporting Periods, the Monitor shall review and approve the Selection Process and
Selection Criteria required by Section I11.D.1 of the CIA, and any subsequent
modifications or changes to the Selection Process and Selection Criteria.

2. Valuation Methodologies Review. During the first two Reporting
Periods, the Monitor shall review and approve each Valuation Methodology required by
Section 111.D.2 of the CIA, and any subsequent modifications or changes to those
Valuation Methodologies. In conducting this review, the Monitor shall ensure that the
Valuation Methodologies:

a. provide for application of the same methodologies for
calculating and documenting inputs when valuing each type
of Focus Arrangement; and

b. conform to standards commonly used and accepted by
accountants and valuation experts.

3. Notice to Joint Venture Partners and Medical Directors Review.
The Monitor shall review and approve each type of Notice required by Section I11.E of
the CIA.

a. The Monitor shall ensure that each type of Notice clearly and
adequately informs all Joint Venture Partners and Medical
Directors that:

I. Joint Venture Partners, Medical Directors, and their
employees, colleagues, and contractors are free to refer
patients to and treat patients at non-DaVita-owned
dialysis clinics;

ii. DaVita will not enforce any patient-related non-
disparagement or non-solicitation clauses contained in
any of their existing agreements with DaVita; and

DaVita HealthCare Partners Inc.
Corporate Integrity Agreement — Appendix C
Page 1 of 12



B.

lii.  in connection with joint venture clinics formed by
Partial Divestitures, DaVita will not enforce the
investment non-compete provisions it may have in the
applicable joint venture agreements and Medical
Director agreements.

b. The Monitor shall review and approve any changes or
revisions DaVita makes to the wording of the Notice in the
second Reporting Period before DaVita sends the Notice to its
Joint Venture Partners and Medical Directors.

Oversight of Unwinding of Subject Joint Venture Clinics

The Monitor shall oversee DaVita’s unwinding of the Subject Joint Venture
Clinics as required by Section I11.F of the CIA.

1.

The Monitor shall review and approve each transaction required to
unwind the Subject Joint Venture Clinic to ensure that it conforms to
the requirements set forth in Section I11.F of the CIA.

The Monitor shall review and approve prior to execution any
“seller’s non-competes” with the Joint VVenture Partners who were
party to a Subject Joint Venture Clinic to ensure that such clauses or
agreements:

a. do not contain patient-related non-disparagement or non-
solicitation language; and

b. do not restrict the nephrologist or nephrology practice’s
ability to refer patients to or treat patients at a non-DaVita-
owned dialysis clinic.

DaVita HealthCare Partners Inc.
Corporate Integrity Agreement — Appendix C

Page 2 of 12



C. Oversight of DaVita Dialysis Focus Arrangements

The Monitor:

1. Beginning 120 days from the Effective Date, during the first two
Reporting Periods and for the first 120 days of the third Reporting Period, shall
prospectively evaluate all Focus Arrangements, except Business Courtesies, that DaVita
Dialysis proposes to enter into with Health Care Providers.

a.

The Monitor shall determine whether DaVita Dialysis
properly applied the appropriate Valuation Methodology, as
required by Section I11.D.2 of the CIA.

The Monitor shall determine whether the Health Care
Provider was selected consistent with DaVita Dialysis’s
Selection Process and Selection Criteria, as applicable and
required by Section 111.D.1 of the CIA.

The Monitor shall inform DaVita Dialysis and OIG of: (1)
the Risk Determination, and (2) the Monitor’s basis for the
Risk Determination.

2. For the first two Reporting Periods, shall review and evaluate:

a.

DaVita HealthCare Partners Inc.

DaVita’s corporate managerial and governance structure
overseeing and executing DaVita Dialysis’s selection,
negotiation, and implementation of Focus Arrangements with,
and compensation of, Health Care Providers;

the Focus Arrangement Procedures required by Section
111.D.3;

DaVita Dialysis’s compliance with the Focus Arrangement
Requirements set forth in Section 111.D.4; and

DaVita’s compliance program in relation to DaVita Dialysis’s
selection, negotiation, and implementation of Focus
Arrangements with, and compensation of, Health Care
Providers, including, but not limited to, training and
education, policies and procedures, risk assessment, and
auditing.
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3. For the first two Reporting Periods, may retrospectively review, in
his or her discretion, any payments made under a new or renewed Focus Arrangement to
determine whether the payments comply with the laws governing the Federal health care
programs, including the False Claims Act and the Anti-Kickback Statute.

4. For the first two Reporting Periods, may retrospectively review, in
his or her discretion, any payments made under a Focus Arrangement existing on or
before the Effective Date if the Monitor receives, identifies, or discovers information that
suggests the payments do not comply with the laws governing the Federal health care
programs, including the False Claims Act and the Anti-Kickback Statute, except for
conduct released by the Settlement Agreement entered into between the United States and
DaVita contemporaneously with this CIA. In the event of a disagreement between the
Monitor and DaVita as to whether the Monitor has a basis to review under this Section
C.4, the OIG shall, in its sole discretion, determine whether a basis to review exists.

D. Arrangements Review

1. For the third, fourth, and fifth Reporting Periods, the Monitor shall
conduct the Arrangements Review. The Arrangements Review shall consist of two
components: a systems review and a transactions review. The Monitor shall perform all
components of each Arrangements Review. If there are no material changes to DaVita
Dialysis’s systems, processes, policies, and procedures relating to Arrangements after the
end of the second Reporting Period, the Arrangements Systems Review shall be
performed for the fourth Reporting Period. If DaVita Dialysis materially changes the
Arrangements systems, processes, policies, and procedures during the third or fifth
Reporting Periods, the Monitor shall perform an Arrangements Systems Review of the
material changes for the Reporting Period in which such changes were made in addition
to conducting the systems review for the fourth Reporting Period. The Arrangements
Transactions Review shall be performed annually for the third, fourth, and fifth Reporting
Periods.

2. Arrangements Systems Review. The Arrangements Systems Review
shall be a review of DaVita Dialysis’s systems, processes, policies, and procedures
relating to the initiation, review, approval, and tracking of Arrangements. Specifically,
the Monitor shall review the following:

a. DaVita Dialysis’s systems, policies, processes, and
procedures with respect to creating and maintaining a
centralized tracking system for all existing and new and
renewed Focus Arrangements (Focus Arrangements Tracking
System), including a detailed description of the information
captured in the Focus Arrangements Tracking System;
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DaVita Dialysis’s systems, policies, processes, and
procedures for tracking remuneration to and from all parties
to Focus Arrangements;

DaVita Dialysis’s systems, policies, processes, and
procedures for tracking services and activities to ensure that
parties to the Focus Arrangement are performing the services
required under the applicable Focus Arrangement(s) (if
applicable);

DaVita Dialysis’s systems, policies, processes, and
procedures for monitoring the use of leased space, medical
supplies, medical devices, equipment, or other patient care
items to ensure that such use is consistent with the terms of
the applicable Focus Arrangement(s) (if applicable);

DaVita Dialysis’s systems, policies, processes, and
procedures for initiating Focus Arrangements, including those
policies that: (1) govern the Selection Process and Selection
Criteria and the calculation and application of Valuation
Methodologies, (2) identify the individuals with authority to
initiate a Focus Arrangement, and (3) specify the business
need or business rationale required to initiate a Focus
Arrangement;

DaVita Dialysis’s systems, policies, processes, and
procedures for the internal review and approval of all Focus
Arrangements, including those policies that identify the
individuals required to approve each type or category of
Focus Arrangement entered into by DaVita Dialysis, the
internal controls designed to ensure that all required
approvals are obtained, and the processes for ensuring that all
Focus Arrangements are subject to a legal review by counsel
with expertise in the Anti-Kickback Statute;

the Chief Compliance Officer’s annual review of and
reporting to the Board Compliance Committee on the Focus
Arrangements Tracking System; DaVita Dialysis’s internal
review and approval process; and other Focus Arrangements
systems, policies, processes, and procedures;

DaVita Dialysis’s systems, policies, processes, and
procedures for implementing effective responses when
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suspected violations of the Anti-Kickback Statute are
discovered, including disclosing Reportable Events and
quantifying and repaying Overpayments when appropriate;
and

DaVita Dialysis’s systems, policies, processes, and
procedures for ensuring that all new and renewed Focus
Arrangements comply with the Focus Arrangements
Requirements set forth in Section 111.D.4 of the CIA.

3. Arrangements Transactions Review. The Arrangements
Transactions Review shall consist of a review by the Monitor of 100 randomly selected
Focus Arrangements that were entered into or renewed by DaVita Dialysis during the
Reporting Period. The Monitor shall assess whether DaVita Dialysis has complied with
Section 111.D of the CIA with respect to the selected Focus Arrangements.

The Monitor’s assessment with respect to each Focus Arrangement that is subject

to review shall include:

DaVita HealthCare Partners Inc.

verifying that the Health Care Provider(s) involved in the
Focus Arrangement was selected consistent with DaVita
Dialysis’s Selection Process and Selection Criteria (if
applicable);

verifying that the Focus Arrangement is maintained in DaVita
Dialysis’s centralized tracking system in a manner that
permits the Monitor to identify the parties to the Focus
Arrangement and the relevant terms of the Focus
Arrangement (i.e., the items/services/equipment/space to be
provided, the amount of compensation, the effective date, the
expiration date, etc.);

verifying that the remuneration related to the Focus
Arrangement was determined using the appropriate VValuation
Methodology;

verifying that the Focus Arrangement was subject to the
internal review and approval process (including both a legal
and business review) and obtained the necessary approvals,
and that such review and approval is appropriately
documented:
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verifying that the remuneration related to the Focus
Arrangement is properly tracked,;

verifying that the services and activities are properly tracked
and reviewed by DaVita Dialysis, and that the parties to the
Focus Arrangement are performing the services required
under the applicable Focus Arrangement (if applicable);

verifying that the use of leased space, medical supplies,
medical devices, equipment, and other patient care items is
properly monitored by DaVita Dialysis, and that such use is
consistent with the terms of the applicable Focus
Arrangement (if applicable); and

verifying that the Focus Arrangement satisfies the Focus
Arrangements Requirements of Section I11.D.4 of the CIA.

E. Compliance Audit Review

The Monitor shall conduct an annual review of annual, routine, and email
compliance audits conducted of DaVita Dialysis.

1. OIG shall select three annual audits and one routine audit of DaVita
Dialysis for the Monitor’s review.

2. The Monitor shall select a statistically valid random sample of three
email audits from the universe comprised of all email audits completed during the

Reporting Period.

3. For each of the audits selected, the Monitor shall:

a.

DaVita HealthCare Partners Inc.

review the protocol and methodology of the audit to assess
whether it was designed in a manner that sufficiently and
effectively audits the issue;

review the work papers, including all records and references
relied upon by DaVita Dialysis, to assess whether DaVita
Dialysis relied on the relevant laws, regulations, and program
guidance, and whether the work papers, records, and
references reviewed support the findings reached by DaVita
Dialysis; and
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C. to the extent the Monitor finds that DaVita Dialysis’s findings
are unsupported or incorrect, provide the Monitor’s findings
and the Monitor’s support for those findings.

F. Independent Investigations

During the first two Reporting Periods, the Monitor may, in his or her discretion,
conduct an independent investigation of any complaint, concern, or report that the
Monitor receives from any source concerning a probable violation of criminal, civil, or
administrative laws applicable to any Federal health care program for which penalties or
exclusion may be authorized, where:

1. such conduct is alleged to be by any member of the Board of
Directors, officer, or Certifying Executive of DaVita;

2. such conduct allegedly has been approved or sanctioned by the
DaVita Dialysis Compliance or Legal personnel,

3. the Monitor has concerns about the integrity or adequacy of
DaVita’s investigation; or

4. the Monitor otherwise believes, and OIG agrees, that DaVita
Dialysis cannot effectively investigate the complaint, concern, or report,

except for conduct released by the Settlement Agreement entered into between the United
States and DaVita contemporaneously with this CIA. The Monitor shall report its
findings from any independent investigation conducted pursuant to this Section F to both
DaVita and OIG. The Monitor shall complete any independent investigation begun but
not completed during the first two Reporting Periods.

G. Quarterly Reports

1. The Quarterly Reports shall include, but shall not be limited to:

a. the Monitor’s findings and recommendations to DaVita based
on the work performed by the Monitor under Sections A, B,
C, E, and F, above;

b. a list of the Subject Joint Venture Clinics unwound each
quarter, a description of the terms of each transaction, and the
Monitor’s rationale for approving the transactions required to
accomplish the unwinding;
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C. a list of the Focus Arrangements reviewed each quarter, the
Risk Determination for each of the listed Focus Arrangement,
and the basis for each Risk Determination;

d. a list of the Focus Arrangements that DaVita Dialysis entered
into each quarter, the Risk Determination for each of the
listed Focus Arrangements, and the basis for each Risk
Determination; and

e. the Monitor’s evaluation of corrective actions taken by
DaVita Dialysis based on the Monitor’s findings and
recommendations.

2. The Monitor shall submit via overnight delivery Quarterly Reports
covering the first two Reporting Periods and the first 120 days of the third Reporting
Period, with the first Quarterly Report due 30 days after the first quarter of the first
Reporting Period. The last Quarterly Report shall be due 30 days after the first quarter of
the third Reporting Period.

3. The Monitor may provide written recommendations to DaVita in
between the Quarterly Reports, provided that the recommendations are simultaneously
sent to OIG and included in the subsequent Quarterly Report. DaVita shall include its
response and corrective action plans in its corresponding Quarterly Response Report.

4. With each Quarterly Report, the Monitor shall include a
certification, signed by the Monitor, stating that the individuals who assisted in fulfilling
the oversight obligations required by Sections A, B, C, E, and F, above, possessed the
professional competence necessary to perform the work.

H. Annual Reports

The Monitor shall submit via overnight delivery each Annual Report no later than
80 days after the end of the Reporting Period for which the review was performed. With
each individual review report, the Monitor shall include a certification, signed by the
Monitor, stating that the individuals who worked on the review possessed the
professional competence necessary to perform the work.

1. Compliance Audit Review Report. The Compliance Audit Review
Report shall contain:

a. For each audit reviewed:
DaVita HealthCare Partners Inc.
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I. a description of the audit’s objective, protocol,
methodology, and results;

ii. the Monitor’s assessment of DaVita Dialysis’s
performance of the audit, including the identification
of any issues or deficiencies with the protocol and/or
methodology, and any unsupported or incorrect
findings; and

lii.  to the extent DaVita Dialysis’s findings are
unsupported or incorrect, the Monitor’s findings and
the Monitor’s justification for those findings.

b. The Monitor’s observations and recommendations
concerning:

I. the strengths and weaknesses of DaVita Dialysis’s
performance of the audits;

il any improvements to DaVita Dialysis’s compliance
audit program to address specific problems or
weaknesses identified through the Compliance Audit
Review; and

iii.  other improvements that could strengthen DaVita
Dialysis’s compliance audit program.

2. Arrangements Systems Review Report. The Monitor shall prepare a
report based upon each Arrangements Systems Review performed. The Arrangements
Systems Review Report shall include the following information:

a. a description of the documentation (including policies)
reviewed and personnel interviewed,;

b. a detailed description of DaVita Dialysis’s systems, policies,
processes, and procedures relating to the items identified in
Section D.2.a—i above;

C. findings and supporting rationale regarding weaknesses in
DaVita Dialysis’s systems, policies, processes, and
procedures relating to Arrangements described in Section
D.2.a-i above; and
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d. recommendations to improve DaVita Dialysis’s systems,
policies, processes, or procedures relating to Arrangements
described in Section D.2.a—i above.

3. Arrangements Transactions Review Report. The Monitor shall
prepare a report based on each Arrangements Transactions Review performed. The
Arrangements Transactions Review Report shall include the following information:

a. Review Methodology

DaVita HealthCare Partners Inc.

Review Protocol. A detailed narrative description of
the procedures performed and a description of the
sampling unit and universe utilized in performing the
procedures for the sample reviewed.

Sources of Data. A full description of the
documentation and other information, if applicable,
relied upon by the Monitor in performing the
Arrangements Transactions Review.

Supplemental Materials. The Monitor shall request all
documentation and materials required for its review of
the Focus Arrangements selected as part of the
Arrangements Transactions Review, and DaVita
Dialysis shall furnish such documentation and
materials to the Monitor prior to the Monitor initiating
its review of the Focus Arrangements. If the Monitor
accepts any supplemental documentation or materials
from DaVita Dialysis after the Monitor has completed
its initial review of the Focus Arrangements
(Supplemental Materials), the Monitor shall identify in
the Arrangements Transactions Review Report the
Supplemental Materials, the date the Supplemental
Materials were accepted, and the relative weight the
Monitor gave to the Supplemental Materials in its
review. In addition, the Monitor shall include a
narrative in the Arrangements Transactions Review
Report describing the process by which the
Supplemental Materials were accepted and the
Monitor’s reasons for accepting the Supplemental
Materials.
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2. Review Findings. The Arrangements Transactions Review Report
shall include the Monitor’s findings with respect to each of the items set forth in Section
D.3.a-h, above. In addition, the Monitor shall identify in the Arrangements Transactions
Review Report any Focus Arrangement(s) reviewed that a reasonable person would
consider a probable violation of the Anti-Kickback Statute, along with the Monitor’s
basis for reaching that conclusion. The Arrangements Transactions Review Report also
shall include observations, findings, and recommendations on possible improvements to
DaVita Dialysis’s systems, policies, processes, and procedures in place to ensure that all
Focus Arrangements comply with the Focus Arrangements Procedures and Focus
Arrangements Requirements.

l. Extension of Certain Independent Monitor Responsibilities

OIG may, in its sole discretion, determine that the Monitor should continue to
perform his or her responsibilities under Sections A, B, C, F, and G of this Appendix for
the full third Reporting Period. If the OIG exercises this discretion, the requirements of
Section D of this Appendix shall be tolled for the third Reporting Period.
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