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Skadden, Arps, Slate, Meagher & Flom LLP and affiliates 
serves clients in every major international financial cen-
tre, providing the specific legal advice companies across a 
spectrum of industries need to compete most effectively in 
a global business environment. With 23 offices, approxi-

mately 1,700 attorneys and more than 50 distinct areas of 
practice, clients include approximately 50% of the Fortune 
250 industrial and service corporations, as well as financial 
and governmental entities, small, entrepreneurial compa-
nies and non-profits. 

Authors
Matthew P Hendrickson is a partner in 
the antitrust and competition group. He 
represents parties involved in mergers and 
acquisitions in proceedings before the 
Federal Trade Commission and the 
Antitrust Division of the U.S. Department 

of Justice. He also handles antitrust litigation and provides 
counselling on U.S. competition laws and the Hart-Scott-
Rodino Act. Hendrickson has been part of the teams 
representing a number of clients with respect to major 
transactions.

Maria A. Raptis represents clients in 
connection with the antitrust aspects of 
litigation, mergers and acquisitions, 
counselling and criminal matters. She has 
represented clients before the Federal 
Trade Commission and Department of 

Justice in numerous M&As.

1. Legislation and Enforcing Authorities

1.1 Merger Control Legislation
Section 7 of the Clayton Act (15 U.S.C. § 18) sets forth the 
substantive legal standard under which merger and acqui-
sition transactions that affect United States commerce are 
reviewed. Section 7 prohibits acquisitions where “the effect 
of such acquisition may be substantially to lessen competi-
tion, or tend to create a monopoly.” The Hart-Scott-Rodino 
Antitrust Improvements Act of 1976 (15 U.S.C. § 18a) (“HSR 
Act”), along with the rules and regulations promulgated 
thereunder (“HSR Rules”), set forth the procedural frame-
work for the merger control regime, including the require-
ments and thresholds for filing pre-merger notifications, 
exemptions from filing, the relevant waiting periods, and 
penalties for noncompliance. In addition, Section 5 of the 
Federal Trade Commission Act (15 U.S.C. §45) (“FTC Act”) 
grants the Federal Trade Commission (“FTC”) the authority 
to challenge acquisitions that would constitute an “unfair 
method[s] of competition.” 

The Sherman Act may also be applicable to merger trans-
actions. Section 1 of the Sherman Act (15 U.S.C. § 1) pro-
hibits agreements in restraint of trade and Section 2 of the 
Sherman Act (15 U.S.C. § 2) prohibits monopolisation or 
attempts to monopolise. However, enforcement under the 
Sherman Act is less common than under Section 7 of the 
Clayton Act largely because the substantive elements under 
Section 7 are much less stringent than those of the Sherman 
Act. Finally, each of the 50 individual states has its own re-
spective antitrust laws, which typically mirror the substan-
tive elements of the federal antitrust laws. 

There are no separate U.S. antitrust laws for a foreign trans-
action, which may be subject to the Clayton Act, HSR Act, 
FTC Act, and/or Sherman Act, if the transaction has the 
requisite effect on U.S. commerce. Mergers involving certain 
industries are subject to industry-specific laws and regula-
tions.  For example, most bank mergers are subject to the 
Bank Merger Act (12 U.S.C. § 1828(c)) or the Bank Holding 
Company Act (12 U.S.C. § 1841 et seq. ), which exempt most 
bank merger transactions from the HSR Act and contain 
substantive standards that are similar, but not identical, to 
Section 7 of the Clayton Act.

The two U.S. federal antitrust enforcement agencies with pri-
mary responsibility for enforcing the federal antitrust laws 
are the FTC and the Antitrust Division of the U.S. Depart-
ment of Justice (“DOJ”). The FTC and DOJ have “concur-
rent” jurisdiction, meaning either agency is competent to 
review a transaction, but the agencies decide between them 
whether the FTC or the DOJ will review any particular 
transaction – both agencies cannot review the same trans-
action. The agencies make this determination based on prior 
industry experience. For example, the FTC has expertise in 
pharmaceuticals and chemicals, and the DOJ has expertise 
in telecommunications and airlines. 

In addition, individual state attorneys general may have ju-
risdiction to enforce both federal and state antitrust laws. It 
is relatively rare for a state attorney general to bring a merger 
investigation of challenge on its own, but not uncommon for 
one or more to participate in an FTC or DOJ merger inves-
tigation that directly affects their state. Private parties, such 
as the merging parties’ customers and possibly competitors, 
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also have the right to bring enforcement actions seeking to 
block mergers if they can demonstrate appropriate injury, 
but such challenges are rare. 

2. Jurisdiction
2.1 Notification
The HSR Act requires parties to certain mergers and acquisi-
tions to submit a Notification and Report Form with infor-
mation about their businesses and wait a specified period of 
time before closing the transaction. There are specific juris-
dictional thresholds that must be met for a transaction to be 
reportable, as well as a number of exemptions to the notifica-
tion requirements. The HSR Act’s jurisdictional thresholds 
apply regardless of the industry. There are no special thresh-
olds for particular sectors. 

Non-Reportable Transactions
The HSR Act is a procedural statute and even if a transaction 
is not reportable under the HSR Act, that does not preclude 
the DOJ or FTC from investigating the transaction. Non-re-
portable transactions may come to the attention of the agen-
cies through the press or through third-party complaints. If 
an agency believes that a proposed non-reportable transac-
tion may adversely affect competition, it may request that 
the parties suspend closing pending an investigation by the 
agencies. It may also seek a preliminary injunction to pre-
vent parties from closing a non-reportable deal that raises 
substantive concerns. If an agency concludes that a consum-
mated transaction has substantially lessened competition, 
it may seek to unwind the transaction or other appropriate 
remedies. There is no statute of limitations on the agencies’ 
ability to investigate a transaction.

2.2 Failing to Notify
Parties who fail to notify a reportable transaction are subject 
to civil penalties of up to USD16,000 per day. The agencies 
regularly monitor public sources for unreported transac-
tions and will take action against offending parties when 
warranted. In determining whether to take action, the agen-
cies consider various factors, including whether:

•	the failure to file was the result of understandable or simple 
negligence; 

•	a corrective filing was made promptly after the violation 
was discovered; 

•	the parties have realised any benefit that they would not 
otherwise have realised; and/or 

•	the parties have implemented adequate measures to pre-
vent future violations. 

The agencies typically bring one or two enforcement actions 
a year. The FTC’s website keeps a comprehensive list of HSR 
enforcement actions dating back to 1984. 

2.3 Types of Transactions that are Caught
The HSR Act applies to transactions involving the acquisi-
tion of voting securities, NCIs, and/or assets. The HSR Act 
can apply regardless of whether the transaction involves 
the transfer of control, confers a majority or a minority 
interest, creates a joint venture, or constitutes a complete 
merger of two entities. Acquisitions of voting securities or 
assets that meet the jurisdictional thresholds and do not fall 
within an exemption, are subject to the HSR Act’s notifica-
tion requirements, regardless of whether there is a change 
of control. Thus, acquisitions of minority or other interests 
that do not confer control are covered by the Act. However, 
acquisitions of a minority interest in a non-corporate entity 
are not subject to the HSR Act’s filing requirements. 

•	Voting Securities. The HSR Rules define “voting securi-
ties” as any securities that presently or upon conversion 
entitle the holder to vote for the election of directors of 
the issuer. The HSR Rules exempt from the filing require-
ments the acquisition of securities that do not presently 
confer voting power. Thus, the acquisition of convertible 
securities, options, and warrants are exempt from the HSR 
Act’s notification requirements. However, a filing would be 
required prior to converting or exercising such financial 
instruments if their conversion or exercise would result 
in the acquirer holding the present right to vote for direc-
tors, provided the jurisdictional thresholds are met and no 
exemptions apply. 

•	Non-Corporate Interests. A party that acquires an NCI, 
such as an interest in a partnership or a limited liability cor-
poration, may also have to file if the acquisition will confer 
“control” of the acquired entity. The test for control with 
respect to NCIs is whether the acquiring person would be 
entitled to 50% or more of the profits of the entity, or of the 
entity’s assets in the event of dissolution. 

•	Assets. Although the HSR Act and HSR Rules do not ex-
pressly define the term ‘asset’, the agencies have broadly 
interpreted ‘asset’ to include both tangible and non-tangi-
ble goods. For example, the agencies have considered the 
acquisition of intellectual property to be a reportable event 
when the value of the intellectual property exceeded the 
HSR Act’s jurisdictional thresholds and no exemptions ap-
plied. However, the acquisition of a non-exclusive license is 
not considered to be the acquisition of an asset.

•	Internal Restructurings. Internal reorganisations gener-
ally do not require notification because they fall under the 
exemption for “intra-person transactions.” 

•	Acquisitions Involving Foreign Companies or Assets. 
Acquisitions by foreign companies of U.S. voting securities, 
NCIs, or assets are subject to the same standards as the 
acquisition by a U.S. acquirer. Acquisitions of foreign issu-
ers, NCIs or assets (by either U.S. or foreign acquirers) are 
also generally subject to the HSR Act, but may be eligible 
for an exemption, as discussed below.
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•	Formations of Joint Ventures.  The formation of a joint 
venture is subject to the requirements of the HSR Act if 
it meets the jurisdictional thresholds and no exemption 
applies. In analysing whether the formation of a joint ven-
ture is subject to the HSR requirements, the persons con-
tributing to the joint venture are deemed to be acquiring 
persons, and the joint venture is deemed to be the acquired 
person. For joint ventures where the size-of-person test is 
applicable - i.e. where the acquiring person will hold an 
aggregate amount of voting securities and assets valued in 
excess of USD76.3 million (as adjusted) but not in excess 
of USD305.1 million - the HSR Rules provide a modified 
size-of-person test.

The size-of-person test for joint ventures is met if either: 

•	the acquiring person has annual net sales or total assets 
of USD152.5 million (as adjusted) or more, at least one 
other acquiring person has annual net sales or total assets 
of USD15.3 million (as adjusted) or more, and the joint 
venture will have total assets of USD15.3 million (as ad-
justed) or more; or 

•	(the acquiring person and at least one other acquiring per-
son has annual net sales or total assets of USD15.3 million 
(as adjusted) or more, and the joint venture will have total 
assets of USD152.5 million (as adjusted) or more.

Exemptions
•	Parties to a transaction that satisfies the jurisdictional 

thresholds of the HSR Act may qualify for an exemption 
and thus not be required to make an HSR filing. Common 
exemptions include: acquisitions of goods and realty in the 
ordinary course of business; 

•	acquisitions of voting securities solely for the purpose of 
investment, which applies only if the acquirer will hold not 
more than 10% of the issuer’s voting securities; 

•	intraperson transactions, where the acquiring person and 
the acquired person are majority-owned by the same per-
son; 

•	stock splits and dividends that do not increase the percent-
age of stock owned by any person; 

•	acquisitions of certain real property; 
•	certain acquisitions of carbon mineral reserves; and 
•	acquisitions of foreign issuers and assets.

2.4 Jurisdictional Thresholds
The HSR Act sets forth three tests for determining whether 
a transaction is required to be notified to the FTC and DOJ: 
the size-of-transaction test, the size-of-person test, and the 
commerce test. The FTC adjusts the original dollar thresh-
olds of the HSR Act annually to reflect changes in the gross 
national product. The adjusted dollar amounts referenced 
throughout this chapter refer to the dollar thresholds that 
went into effect on February 20, 2015.

The size-of-transaction test is satisfied if, as a result of the 
transaction, the acquiring person will hold an aggregate 
amount of voting securities, non-corporate interests (NCI), 
and assets of the acquired person valued at more than 
USD76.3 million (as adjusted). Importantly, the test is not 
what is being acquired in the instant transaction, but what 
the acquiring person will hold as a result of the instant trans-
action.

The size-of-person test is satisfied if one of the parties had 
sales or assets of at least USD152.5 million (as adjusted) in its 
most recent fiscal year and the other party had sales or assets 
of at least USD15.3 million (as adjusted). The size-of-person 
test does not apply, however, if as a result of the transaction, 
the acquiring person will hold an aggregate amount of voting 
securities, NCI and/or assets of the acquired person valued 
in excess of USD305.1 million (as adjusted). The commerce 
test is satisfied if either of the parties to a transaction is 
engaged in U.S. commerce or in an activity affecting com-
merce. This test is almost always satisfied.

If a party acquires an entity or assets constituting substan-
tially all of the assets of an operating unit after its most re-
cent fiscal year, the entity’s or operating unit’s revenues and 
assets should be reflected in the calculation of whether the 
jurisdictional thresholds are met. Similarly, if a party sells an 
entity or operating unit after its most recent fiscal year, the 
sales and assets of that entity or operating unit should not be 
reflected in the jurisdictional threshold calculations. The ac-
quisition or sale of assets that do not constitute substantially 
all of the assets of an operating unit should not be reflected 
in the calculation.

The HSR Rules set forth specific methods for calculating 
whether the size-of-transaction and size-of-person tests are 
met.

•	Size of Transaction.  The HSR Rules set forth specific 
methods for valuing voting securities, NCI and assets. The 
value of publicly traded voting securities is the higher of 
the market price or the acquisition price. If the acquisition 
price of publicly traded shares has not been determined, 
the value is the market price. For non-publicly traded vot-
ing securities, the securities are valued at their acquisition 
price or, if the acquisition price has not been determined, 
at fair market value. Fair market value must be determined 
in good faith by the board of directors (or its designee) of 
the acquiring person. NCI are valued in the same man-
ner as non-publicly traded voting securities. Assets must 
be valued at their fair market value, or at their acquisition 
price if the acquisition price is determined to be greater 
than fair market value.

•	Size of Person. Generally, a person’s annual net sales are 
as stated on its last regularly prepared annual statement of 
income, and its total assets are as stated on its last regularly 
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prepared balance sheet. These financial statements must be 
as of a date not more than 15 months old, and must have 
been prepared in accordance with procedures normally 
used by the filing person.

•	Sales or Assets booked in a Foreign Currency.  When 
sales or assets are booked in a foreign currency, the parties 
should convert those sales or assets from foreign currency 
to U.S. dollars using the Interbank Exchange Rate. For an 
annual statement of income, use the average exchange rate 
for the year reported.  For a regularly prepared balance 
sheet, use the exchange rate in effect for the date on the bal-
ance sheet. For a pro-forma balance sheet, use the exchange 
rate for the date the pro-forma balance sheet is created. For 
the acquisition price, use the exchange rate for the date of 
closing. For a fair market value, use the exchange rate for 
the date the fair market valuation is created.

2.5 Foreign-to-Foreign Transactions
Transactions involving parties outside the U.S. are subject to 
the HSR Act if there is a sufficient nexus with the U.S.

U.S. Acquirer/Foreign Issuer
The HSR Rules exempt acquisitions where a U.S. person pur-
chases voting securities of a foreign issuer unless the issue r 
(including any entities it controls) either holds assets located 
in the U.S. having an aggregate value of over USD76.3 mil-
lion (as adjusted) or made aggregate sales in or into the U.S. 
of over USD76.3 million (as adjusted) in its most recent fiscal 
year. A “foreign issuer” is defined as “an issuer which is not 
incorporated in the U.S., is not organised under the laws of 
the U.S. and does not have its principal offices within the 
U.S.” If the acquisition is by a foreign person, the acquisition 
is exempt unless the transaction will confer control (50%+) 
of the issuer and the issuer either holds assets located in the 
U.S. having an aggregate value of over USD76.3.9 million (as 
adjusted) or made aggregate sales in or into the U.S. of over 
USD76.3 million (as adjusted) in its most recent fiscal year.

Foreign Acquirer/Foreign Issuer
The acquisition by a foreign person of a foreign issuer is ex-
empt unless the foreign issuer either holds assets located in 
the U.S. having an aggregate value of over USD76.3 million 
(as adjusted) or made aggregate sales in or into the U.S. of 
over USD76.3 million (as adjusted) in its most recent fiscal 
year, and the acquisition will confer control of the foreign 
issuer, meaning over 50% of the voting securities will be held 
by the acquirer as a result of the transaction.

Even if the foreign issuer whose securities are being acquired 
exceeds these thresholds, the acquisition will nonetheless be 
exempt where: 

•	both acquiring and acquired persons are foreign;

•	the aggregate sales and total assets of both persons in or 
into the U.S. are less than USD167.8 million (as adjusted) 
in their respective most recent fiscal years; and 

•	the value of the voting securities held as a result of the 
transaction is less than USD305.1 million (as adjusted).

Acquisitions of Foreign Assets
The HSR Rules exempt acquisitions of assets located outside 
the U.S. unless the assets generated sales in or into the U.S. 
exceeding USD76.3 million (as adjusted) in the acquired 
person’s most recent fiscal year.  Even if a transaction ex-
ceeds this threshold, the HSR Rules nonetheless exempt the 
transaction where: 

•	both the acquiring and acquired persons are foreign; 
•	the aggregate sales of the acquiring and acquired persons 

in or into the U.S. are less than USD167.8 million (as ad-
justed) in their respective most recent fiscal years; and 

•	the aggregate total assets of the acquiring and acquired 
persons located in the U.S. are less than USD167.8 million 
(as adjusted); and 

•	the assets that will be held as a result of the transaction are 
valued at less than USD305.1 million (as adjusted). 

2.6 Exceptions to Suspensive Effect
If a transaction meets the HSR Act’s jurisdictional thresh-
old and no exemption applies, the parties will need to file 
and must suspend closing until the statutory waiting period 
expires or is terminated early.  There are no exceptions to 
this suspensive effect, and the U.S. antitrust agencies do not 
permit a reportable transaction to close prior to expiration 
or early termination of the HSR waiting period. Penalties for 
closing prior to expiration or early termination of the HSR 
waiting period are the same as those described above for 
failure to notify a reportable transaction. 

3. Procedure: Notification to Clearance
3.1 Filing Fees
The HSR Act requires all acquiring persons to pay a filing 
fee. The total value of the securities, NCIs, or assets to be 
held as a result of the transaction determines the amount of 
the fee. The parties must pay the filing fee to the FTC at the 
time of filing. The filing fees change once each year to reflect 
inflation. The current (2015) filing fees are as follows:

•	for a transaction value between USD76.3 million and 
USD152.5 million, the fee amount is USD45,000;

•	for a transaction value between USD152.5 million and 
USD762.7 million, the fee amount is USD125,000;

•	for a transaction value of USD762.7 million or greater, the 
fee amount is USD280,000.
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3.2 Information Required for Filing
If the transaction is reportable under the HSR Act, then all 
parties to the transaction must make an HSR filing. The HSR 
Rules set forth what information is required to be submit-
ted in the notification form as well as what documents are 
required to be attached as exhibits to the form. Such infor-
mation includes, but is not limited to, the parties’ identi-
ties and the transaction’s structure; the transaction agree-
ment; financial data and other information filed with the 
SEC; documents prepared for evaluating and analysing the 
proposed transaction; revenues the parties derive from sales 
in or into the U.S. organised by North American Industry 
Classification System (“NAICS”) codes, and geographic sales 
information for any businesses where both parties report in 
the same NAICS code. 

In particular, Item 4(c) of the HSR notification form requires 
the parties to submit as exhibits all studies, surveys, analyses 
and reports prepared by or for officers or directors of the 
parties to evaluate or analyse the acquisition with respect to 
market shares, competition, competitors, markets, potential 
for sales growth, or expansion into product or geographic 
markets. Item 4(d) required the submission of similar docu-
ments created by investment bankers, consultants or other 
third-party advisers. The HSR filing must be in English and 
if any of the submitted information is in a foreign language, 
all existing English versions, outlines, or summaries must 
be submitted. The parties must certify the accuracy of the 
information in the HSR filing and must submit an affidavit 
attesting to the transaction agreement (if applicable) and the 
good-faith intention to complete the transaction. The parties 
must either notarise the certification and affidavit or sign a 
declaration under penalty of perjury.

A party that files an incomplete or otherwise deficient HSR 
notification can be subject to a “bounce” notice, requiring 
the offending party to resubmit with complete and/or cor-
rected information and thereby resetting the initial HSR 
waiting period, as described below. In cases where the FTC 
or DOJ deems that the party acted willfully in making an 
incomplete or deficient HSR filing, the authorities may seek 
civil penalties, as described above.

There is no deadline for filing a pre-merger notification 
under the HSR Act. However, if the merger transaction re-
quires a notification filing under the Act, then the proposed 
transaction cannot be consummated until after the requisite 
parties have filed and the applicable waiting periods have 
expired or have been terminated. The parties need not have a 
binding agreement to make their respective HSR filings, but 
can do so on the basis of a letter of intent or memorandum 
of understanding.  Moreover, a party may seek to acquire 
controlling shares in a public company without any agree-
ment with the target corporation, but such acquisition may 
still require HSR filings. 

3.3 Phases of the Review Process
For most transactions, the initial waiting period begins once 
all requisite parties make their respective HSR filings. The 
initial waiting period generally lasts 30 days, unless the 
parties ask for and are granted early termination. For cash 
tender offers and acquisitions in bankruptcy covered by 11 
U.S.C. §363(b), the initial waiting period is 15 days. Also, 
for cash tender offers, the initial waiting period begins when 
only the acquiring person makes its HSR filing; the acquired 
party must then file within ten days after the acquiring party 
has filed.

The agencies can extend the initial waiting period by issuing 
a request for additional information or documentary mate-
rial (a “Second Request”). If a Second Request is issued, the 
waiting period is generally extended until 30 days following 
substantial compliance with the Second Request by both 
the acquiring and acquired parties. For cash tender offers 
and §363(b) bankruptcy transactions, the waiting period 
extends for ten days following substantial compliance with 
the Second Request by the acquirer. Failure of the acquired 
party to comply with a Second Request in tender offers or 
acquisitions of voting securities through third parties does 
not affect the waiting period.

A Second Request typically seeks very detailed and ex-
pansive information about the parties’ businesses and the 
reasons for, and likely effects of, the transaction. A model 
Second Request is available on the FTC’s website. The parties 
are free to engage the authorities in pre-notification discus-
sions, and this practice is common when the substantive is-
sues are complex. The FTC and DOJ often welcome such 
early engagement because, among other things, it gives the 
authorities more time to review the transaction and can help 
avoid a Second Request or at least narrow the scope of a 
Second Request.

A Second Request response often comprises many giga-
bytes of data and the equivalent of hundreds of thousands 
(or even millions) of pages of documents. All foreign lan-
guage documents responsive to the Second Request typically 
must be translated into English. In addition, the authorities 
may issue Civil Investigative Demands (“CIDs”) to senior 
executives of the parties compelling their sworn testimony. 
Accordingly, substantial compliance with a Second Request 
is often an expensive, time-consuming and burdensome en-
deavour. Depending on the scope, the nature of the parties 
(how they keep their data and documents, whether they have 
foreign-language documents), and the resources available, 
substantial compliance with a full Second Request typically 
takes several months and costs millions of U.S. dollars in 
out-of-pocket legal fees and costs.

Parties often seek to modify and narrow the scope of the 
Second Request to alleviate the time, cost and burden of sub-
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stantial compliance, and the authorities are often amenable 
at least to some modifications. The authorities may also seek 
information from third parties (typically competitors and/or 
customers of the merging parties) on a voluntary basis and 
can issue CIDs to third parties compelling the submission 
of relevant information.

Under the HSR Act and Rules, the parties may close when 
this second waiting period expires (or if early termination 
is requested and granted). However, for transactions raising 
complex or difficult competition issues, the parties often en-
ter into a “timing agreement” with the government that tolls 
the second waiting period for some agreed-upon time. Tim-
ing agreements are typically used in transactions that result 
in some type of consent remedy (such as a divestiture) to give 
sufficient time for the parties and the authorities to negotiate 
the remedy.

As noted above, certain types of transactions (cash tender 
offers, acquisition of assets in bankruptcy) have shorter HSR 
waiting periods. Otherwise, there is no short-form, fast-track 
or other type of accelerated review under the HSR Act and 
Rules, other than requesting early termination of the waiting 
periods, which the authorities have full discretion to grant 
or not. However, the parties can engage in several practices 
designed to give the FTC or DOJ additional time to review 
the transaction initially to avoid a Second Request or at least 
to narrow the scope of a potential Second Request. For ex-
ample, they may engage in pre-notification discussions with 
the authorities, as noted above. The parties also may “pull 
and refile” — i.e. they can withdraw their respective HSR 
filings and refile, which provides the government additional 
review time by restarting the initial 30-day (or 15-day) wait-
ing period.

4. Substance of Review
4.1 Substantive Test
The principal substantive law governing mergers, acquisi-
tions, and joint ventures is Section 7 of the Clayton Act. This 
provision prohibits mergers, acquisitions and the formation 
of a joint venture or transfer of a joint venture interest where 
the “effect” of such a transaction “may be substantially to 
lessen competition, or to tend to create a monopoly.” Section 
7 may be enforced by the Antitrust Division, the FTC, state 
attorneys general, or private plaintiffs, but the substantive 
standards applicable under Section 7 do not differ in sig-
nificant respects depending on the party seeking to enforce 
the antitrust laws. Similarly, Sections 1 and 2 of the Sherman 
Act, Section 5 of the FTC Act, and state merger statutes can 
also be used to challenge mergers depending on the enforc-
ing party, but again the decisional law generally applies the 
usual Section 7 standards.

The U.S. antitrust agencies have developed specific guide-
lines and a detailed analytical framework for evaluating 
mergers under Section 7. These guidelines were first released 
by the Antitrust Division in 1968, and have been periodically 
updated since their original publication. The current itera-
tion is the Horizontal Merger Guidelines released jointly by 
the FTC and the Antitrust Division in 2010. While earlier 
iterations of the guidelines addressed vertical mergers as well 
as horizontal mergers, more recent versions, including the 
2010 Horizontal Merger Guidelines, address only horizontal 
mergers, which account for the vast majority of mergers that 
raise antitrust concerns. The analysis applied by courts to 
challenged mergers closely tracks the agencies’ framework, 
with many courts explicitly relying on the guidelines issued 
by the Antitrust Division and FTC.

The analytical framework described in the guidelines con-
siders a number of factors in evaluating whether a merger or 
acquisition may substantially lessen competition:

•	the extent to which the transaction increases concentration 
in a defined relevant market – i.e. if the transaction signifi-
cantly increases concentration in a market that is already 
highly concentrated, the agencies may presume that the 
transaction will result in anticompetitive effects;

•	the extent to which the transaction will eliminate direct 
competition between the parties (“unilateral effects”);

•	the extent to which the transaction will enable or encour-
age coordinated interaction in the relevant market (“coor-
dinated effects”);

•	the extent to which entry into the relevant product market 
would deter or counteract any anticompetitive effects oth-
erwise likely to result from the transaction; and

•	the extent to which the transaction will produce merger-
specific, verifiable and quantifiable efficiencies that do not 
arise from anticompetitive reductions in output or service.

The agencies have emphasised that this analysis is not lin-
ear. Rather, both the enforcement agencies and the courts 
apply a more sophisticated analysis under which all factors 
are considered in a holistic inquiry designed to answer the 
ultimate question of whether the transaction will substan-
tially lessen competition.  A similar analysis is applied to 
determine whether mergers can raise competitive concerns 
in other circumstances, such as where a merger does not 
involve direct competitors, but instead is between one firm 
that already competes within the relevant market and a sec-
ond firm that is perceived to be a potential entrant into that 
market (i.e. a “potential competition” merger)

4.2 Competition Concerns
Competitive concerns may also be raised by “vertical merg-
ers,” ie mergers involving firms in an actual or potential 
supplier/customer relationship.  While recent versions of 
the agencies’ merger guidelines do not specifically address 
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concerns raised by vertical mergers, the enforcers continue 
to review such mergers for potential anticompetitive ef-
fects. The agencies’ analysis of vertical mergers is less struc-
tured than that applied to horizontal mergers, but typically 
focuses on whether the combined firm will have the ability 
and incentive to foreclose downstream rivals from access to 
needed inputs, or upstream rivals from access to customers 
or distribution channels.

4.3 Non-Competition Issues
Finally, it should be noted that while the antitrust agencies’ 
reviews of mergers, acquisitions and joint ventures are fo-
cused only on competition concerns, these transactions may 
also be subject to review and approval by other federal agen-
cies, such as the Federal Communications Commission, or 
foreign antitrust authorities. To the extent that they have ju-
risdiction, these other federal agencies and foreign authori-
ties will participate in the merger review process, taking into 
account regulatory or other particular interests and concerns 
when reviewing the transaction.

4.4 Joint Ventures
Section 7 also applies to the formation of a joint venture or 
transfer of a joint venture interest. The agencies will analyse 
a joint venture as a merger under the general framework 
outlined above if: 

•	the participants are competitors in a relevant market, 
•	the formation of the collaboration involves an efficiency-

enhancing integration, 
•	the integration eliminates all competition between the par-

ticipants in the relevant market, and 
•	the collaboration does not end by its own terms within a 

certain period of time. 

The agencies will seek to ensure that any legitimate collabo-
ration between the parties within the joint venture does not 
cause “spillover effects” such as impermissible information 
exchange or other coordination between the parties involv-
ing areas or activities outside the scope of the parties’ joint 
venture.

5. Decision: Prohibitions and Remedies
5.1 Prohibition of Transactions
If the U.S. antitrust agencies conclude that a transaction is 
unlikely to harm competition, they may simply allow the 
applicable statutory waiting period to expire, permitting the 
parties to close the transaction. Alternatively, the parties may 
request that the agencies grant “early termination” of the 
HSR waiting period. If the agencies grant a request for early 
termination, the names of the parties and the date of early 
termination will be published on the FTC website and in the 
Federal Register.  In a small number of cases, the agencies 
may issue a “closing statement” explaining their reasoning 

for closing an investigation, but such statements are not rou-
tine, and the agencies are not required to issue them. Closing 
statements are more likely to be issued in cases with signifi-
cant public interest and complex antitrust analysis.

If the antitrust agencies believe that a transaction is likely to 
have adverse competitive effects, the investigating agency 
will issue a Second Request at the conclusion of the initial 
waiting period, which requires the parties to submit re-
sponses to detailed interrogatories, and broad, comprehen-
sive documents requests. The issuance of a Second Request 
extends the HSR waiting period until 30 days (or ten days 
in a cash tender offer or an acquisition in bankruptcy) after 
the date of compliance with the Second Request. Once the 
parties submit a certification of substantial compliance, the 
reviewing agency has a limited amount of time to determine 
whether or not to challenge the transaction in court.

5.2 Negotiation of Remedies
Assuming the agency’s determination is adverse, the par-
ties may discuss whether there is a remedy that would re-
solve the agencies’ concerns while also being agreeable to 
the merger parties. In fact, almost all merger concerns are 
resolved through a negotiated consent decree or order with 
the reviewing agency. Where the transaction raises obvious 
antitrust issues, the parties may even begin these discussions 
at the outset of the agencies’ investigation. More commonly, 
remedy discussions begin after the parties have certified 
compliance with the Second Request, and the HSR waiting 
period begins running again.

5.3 Typical Remedies
Merger remedies may take two basic forms: they may ad-
dress the structure of the post-transaction market, or the 
conduct of the merged firm.  In a horizontal merger, the 
agencies typically insist on a structural remedy in the form of 
a divestiture, often in combination with some conduct relief 
designed to ensure the effectiveness of the structural rem-
edy. Where the antitrust agencies identify vertical concerns, 
the agencies are more likely to support the use of conduct 
remedies on a standalone basis. In cases where the agencies 
require a curative divestiture, they will often also require 
that the parties identify an “up-front” buyer of the assets or 
business to be divested, particularly where the parties seek to 
divest assets comprising less than an autonomous, ongoing 
business or where the assets to be divested are susceptible to 
deterioration pending completion of the divestiture.

5.4 Remedial Procedures
If the parties and the agencies are able to agree on a rem-
edy, the settlement will be memorialised in a formal con-
sent decree. The consent decree process, however, can differ 
depending on which agency is reviewing the transaction. 
At the FTC, the Commission will issue an administrative 
complaint detailing its allegations together with the pro-
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posed settlement and a competitive analysis of the settle-
ment. These materials are made publicly available and are 
subject to public comment for a period of 30 days.  Once 
this period ends, the consent decree is finally approved by 
the FTC.  Because the DOJ does not have an administra-
tive litigation process available to it, the agency must seek 
approval of consent decrees from a federal district court. It 
files a similar set of documents – complaint, settlement, and 
competitive analysis – with the federal district court, and 
publishes the materials in the Federal Register. Comments 
from the public may be submitted directly to the court. If 
the court finds that the settlement is in the public interest, 
the court will approve the settlement. Parties are typically 
permitted to close the main transaction prior to completing 
any required divestitures, so long as they agree to maintain 
the assets to be divested and submit periodic reports to the 
agencies affirming compliance with their obligations.

If the agencies identify a concern with a merger and are not 
able to reach a settlement with the parties, the agencies can 
attempt to challenge the transaction through litigation. As 
a first step, the agencies will typically ask a federal district 
court to issue a preliminary injunction prohibiting the par-
ties from consummating the transaction pending a full trial 
on the merits. The court will issue the preliminary injunc-
tion if the agencies can show that irreparable harm would 
result in the absence of the injunction and there is a sufficient 
likelihood of succeeding at trial.  If the court issues a pre-
liminary injunction, in most cases the parties will abandon 
the transaction rather than litigate the challenge through 
trial. However, the parties may also elect to litigate. Where 
the action is brought by the Antitrust Division, it will con-
tinue in a federal court, whereas the FTC may choose to 
conduct its own administrative proceeding, the results of 
which are subject to federal judicial review.

The FTC and DOJ actively seek remedies, and frequently 
challenge transactions where the merging parties are not 
willing to agree to sufficient remedies. In the fiscal year 2014, 
the Antitrust Division and FTC challenged 33 transactions. 
The agencies will also not hesitate to challenge transactions 
involving foreign parties, if they believe the transaction will 
result in anticompetitive effects within the U.S. For example, 
in 2013, the FTC challenged the acquisition of Saint-Gobain, 
a French industrial manufacturer, by Ardagh, a glass and 
metal packaging supplier based in Luxembourg, where both 
companies owned glass container plants in the U.S. and had 
significant sales in the U.S.

6. Ancillary Restraints 
If a transaction subject to HSR notification is accompanied 
by ancillary restraints or related transactions, the agencies 
will also review the ancillary restraints or transactions to 
ensure that they do not raise antitrust issues, either inde-

pendently or when viewed together with the primary trans-
action.  Separate notifications are typically not required 
for ancillary restraints or related transactions unless those 
transactions independently satisfy the HSR criteria for fil-
ing. However, the agencies may request additional informa-
tion from the parties regarding the ancillary restraints or 
related transactions.

7. Third-Party Rights, Confidentiality 
and Cross-Border Co-operation

7.1 Third Parties’ Involvement
The agencies will often seek information from third parties 
to facilitate their review of a transaction. These requests may 
ask for documents, data, or oral testimony, and may be di-
rected at customers, competitors, and other knowledgeable 
industry participants or observers. This information is typi-
cally sought on a voluntary basis, although the agencies have 
the power to issue compulsory process to third parties, and 
occasionally exercise their authority when the circumstances 
warrant. Third parties interested in the agencies’ review of 
a transaction may also voluntarily offer information and 
arguments to the agencies, and often do so on their own 
initiative, but the agencies are not required to take such in-
formation into account, or otherwise permit third parties to 
participate in the review process. While third parties have 
limited rights to participate in the agencies’ review, as noted 
earlier, any private party threatened with injury may bring its 
own challenge to the transaction in a federal district court. 

7.2 Confidentiality
Information submitted to the agencies in connection with 
their review of a transaction enjoys significant statutory and 
regulatory confidentiality protection, and the agencies take 
their confidentiality obligations seriously.  Such informa-
tion, including the fact of notification itself, is exempt from 
disclosure under the Freedom of Information Act, and may 
not be shared with state or foreign enforcement authorities 
or other third parties without the consent of the produc-
ing party, except under very limited circumstances. How-
ever, information may be disclosed in court documents if 
the agencies ultimately decide to challenge the transaction, 
and, of course, the merger parties’ names are made public if 
they seek and receive early termination of the HSR waiting 
period.

7.3 Co-operation with Other Jurisdictions
The agencies pride themselves on the extent to which they 
co-operate and coordinate with their foreign counterparts 
on merger control issues. This co-operative relationship has 
been cemented by Memoranda of Understanding (MOUs) 
and bilateral agreements with the most active and signifi-
cant foreign jurisdictions, such as the European Union 
and China, while co-operation with other regulators takes 
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place on an ad hoc basis. The agencies coordinate with their 
counterparts not only on competition policy issues, but also 
on issues related to specific transactions, including timing, 
substantive review, and remedies.  The agencies claim to 
have worked with other enforcers in 40% of their merger 
challenges over the past five years. However, the agencies 
may not share or discuss with foreign enforcers confidential 
information submitted by producing parties without a con-
fidentiality waiver from such parties.

8. Appeals and Judicial Review
As described above, to stop a pending merger transaction, 
the DOJ or FTC must affirmatively bring a litigation action, 
typically a motion for preliminary injunction (“PI”) before a 
federal district court. Litigation usually takes several months 
to nearly a year, including expedited discovery, presentation 
of evidence and arguments to the district court, and time 
for the court to make its decision. The litigating parties can 
appeal an adverse ruling to the appropriate federal circuit 
court of appeals; however, the time required to brief the mat-
ter, participate in oral arguments and await the decision of 
the court, can be lengthy – six months to over a year, unless 
the party seeks and obtains an expedited appeal. As a result, 
appeals from PI rulings are rare, and if the government suc-
cessfully obtains the PI, the merging parties typically will 
abandon the transaction.  Conversely, if the government 
loses the PI, the parties typically will be free to close the 
transaction; the government will be reluctant to seek an ap-
peal due to the practical difficulties in unwinding a closed 
transaction. While rare, the agencies sometimes seek an ap-
peal of the denial of a preliminary injunction, even after the 
merging parties have closed the challenged transaction. For 
example, the FTC successfully appealed in the Whole Foods/
Wild Oats merger in 2008, ultimately resulting in a settle-
ment whereby Whole Foods divested 32 former Wild Oats 
stores.

The FTC has a separate administrative process that runs par-
allel to the PI action, pursuant to which the agency brings an 
administrative complaint before an FTC Administrative Law 
Judge (“ALJ”). The decision of the ALJ can be appealed to the 
full five-member Commission, and the Commission’s final 
decision can be appealed to a federal circuit court.

9. Recent Developments
9.1 Recent or Impending Changes to Legislation
As noted above, the HSR filing thresholds adjust every year 
to reflect changes in inflation. Apart from these adjustments, 
there have not been any significant recent amendments to 
the HSR Act. The FTC and DOJ issue a joint annual report of 
merger enforcement that provides statistics regarding HSR 
filings and a brief description of all merger enforcement ac-
tions over the prior fiscal year. The annual report is available 
on each agency’s respective websites.

9.2 Current Competition Concerns
The current competition concerns of both the FTC and DOJ 
are reflected in recent policy papers and articles written by 
senior officials, which are available on the respective agen-
cies’ websites.  In addition, specific competitive concerns 
are discussed in briefs, consent orders, and other materials 
related to settled consent judgments, which are also pub-
licly available to the extent not protected from disclosure 
under FOIA or a protective order endorsed by a court. These 
concerns often stem from timely issues that arise in spe-
cific industries. For example, the FTC has a strong interest 
in healthcare, both in the merger and non-merger context, 
which has become prominent due to the recent passage of 
the Affordable Care Act and substantial consolidation in 
many different segments of the healthcare industry (e.g. pay-
ors, hospitals and other providers, pharmaceuticals, medical 
devices).
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