
22          © 2016 Skadden, Arps, Slate, Meagher & Flom LLP / DOI 10.1002/gas.21898 NATURAL GAS & ELECTRICITY    APRIL 2016

Andrew R. Corcoran (Andrew.Corcoran@
skadden.com) is counsel with the law firm of 
Skadden, Arps, Slate, Meagher & Flom LLP. 
The opinions expressed are those of the author 
and do not necessarily reflect the views of the 
firm or our clients, or any of its or their respective 
affiliates. This article is for general information 
purposes and is not intended to be and should 
not be taken as legal advice.

This article is © 2016 Skadden, Arps, 
Slate, Meagher & Flom LLP. Reprinted with 
permission.

How Does FERC Select Venue Under 
FPA Sections 31(d)(3) and 317?
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Federal Regulation—FERC

Historically very few Federal Energy Reg-
ulatory Commission (FERC) investigations 
have resulted in federal district court pro-
ceedings pursuant to an investigative target’s 
election to proceed under the provisions in 
Section 31(d)(3) of the Federal Power Act 
(FPA).1 In the last few years, however, FERC 
has filed six such separate actions in four dif-
ferent federal district courts as of the date of 
this writing.2 This increased frequency is not 
surprising given the higher stakes now in-
volved.3 Particularly when coupled with the 
recent changes to FERC’s substantive author-
ity, however, the increasing number of judi-
cial proceedings is exposing some novel and 
significant issues. 

When coupled with the recent changes to 
FERC’s substantive authority, however, the in-
creasing number of judicial proceedings is ex-
posing some novel and significant issues.

While there has been extensive industry 
commentary on due process considerations,4 
jurisdictional issues,5 and the substantive 
limits of FERC’s antimanipulation author-
ity,6 little attention has been paid to FERC’s 
choice of venue and its interpretation of what 
constitutes an “appropriate” venue under the 
FPA. Nevertheless, the importance of venue 
should not be ignored.

Little attention has been paid to FERC’s choice 
of venue and its interpretation of what consti-
tutes an “appropriate” venue.

APPROPRIATE VENUES FOR DISTRICT 
COURT ACTIONS UNDER SECTION 
31(D)(3)

Although FERC, as the plaintiff in pro-
ceedings filed pursuant to Section 31(d)(3), 
is able to select the venue, its venue options 
are statutorily limited. 

Its venue options are statutorily limited. 

Section 31(d) of the FPA provides that 
upon issuance of a FERC order to show 
cause why civil penalties should not be as-
sessed under the FPA, an investigative target 
may elect the procedures of Section 31(d)(3) 
instead of proceeding to trial before a FERC 
administrative law judge.7 Upon such an elec-
tion, FERC is required to promptly assess any 
civil penalties and, if such penalties are not 
paid within 60 days, “institute an action in 
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trict court actions. Nevertheless, a review of 
these actions does suggest some patterns that 
may be helpful in determining where FERC 
is likely to file future actions.

A review of these actions does suggest some 
patterns.

Harmful Effects
As a preliminary matter, in each of its re-

cent filings, FERC has asserted that alleged 
harmful effects were felt within the district 
in support of FERC’s choice of venue. Ana-
lyzing that position is beyond the scope of 
this article.13 Nevertheless, a harmful effects 
analysis could significantly expand FERC’s 
potential venue options in market manipula-
tion cases. 

Harmful effects analysis could significantly expand 
FERC’s potential venue options in market manipu-
lation cases.

As discussed below, in each of FERC’s 
recent market-manipulation proceedings, it 
has not rested solely on assertions that mere 
alleged harmful effects within that district 
are sufficient to support its choice of venue. 
Instead, in each of these matters FERC has 
asserted some other basis for venue and, 
in nearly all of them, FERC has included 
such additional bases in its initial petition. 
Whether FERC chooses to double down on 
this position by filing some future action in a 
venue based solely on the presence of alleged 
harm is yet to be seen. 

FERC has not rested solely on assertions that 
mere alleged harmful effects within that district 
are sufficient to support its choice of venue. In-
stead, in each of these matters FERC has as-
serted some other basis.

In the meantime, as shown below, al-
though FERC has always asserted additional 

the appropriate district court of the United 
States for an order affirming the assessment 
of [a] civil penalty.”8

FERC is required to promptly assess any civil 
penalties and, if such penalties are not paid 
within 60 days, “institute an action in the appro-
priate district court.”

Thus, Section 31(d) makes clear that any 
federal district court proceedings shall be ini-
tiated by FERC. As the plaintiff in any such 
proceedings, FERC is entitled to select among 
“appropriate” forums subject to any motion 
to transfer. However, FERC is not the mas-
ter of what specific forums are “appropriate” 
ones; that is a matter of statute.

FERC is not the master of what specific forums 
are “appropriate.”

Section 317 of the FPA provides that venue 
is appropriate (1) “in the district wherein the 
defendant is an inhabitant” or (2) in districts 
where an “act or transaction constituting the 
violation occurred.”9 Whereas the “inhabitant” 
prong of Section 317 appears relatively non-
controversial,10 it is foreseeable that contro-
versy may arise with respect to the “act or trans-
action constituting the violation” prong given 
that FERC has advanced a broad interpretation 
of an “act or transaction constituting the vio-
lation.”11 Rather than address the viability of 
FERC’s broad interpretation and the shape of 
the legal landscape, it is of more interest to ex-
amine what FERC’s recent choices of forum do 
and do not tell us about where they may choose 
to file actions in the future.

FERC’S APPROACH TO VENUE 
SELECTION

As in any civil litigation, the government’s 
choice of venue can be influenced by a broad 
array of factors.12 It is impossible to step into 
FERC’s shoes and attempt to identify the 
specific calculus that FERC is applying with 
respect to its choice of venue in its recent dis-
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defendants “willfully obstruct[ed FERC’s] 
investigation” by making certain misrepre-
sentations or omissions to FERC directly in 
connection with FERC’s investigation into 
the underlying conduct.18 Thus, in addition 
to alleging that purported harmful effects 
were felt within the district, FERC also al-
leged in City Power that venue was proper 
because the defendants allegedly gave or sent 
“false and misleading” answers or statements 
and “omitted material information” in tes-
timony or sworn submissions to FERC in 
Washington, DC.19

In City Power, FERC chose to file not where the per-
tinent RTO was headquartered but instead where 
the alleged misrepresentations were received.

In Maxim, FERC also alleged similar vio-
lations of its Market Behavior Rules based on 
alleged misrepresentations or omissions.20 
But there, unlike in City Power, the alleged 
misrepresentations were to the ISO Mar-
ket Monitor, not to FERC itself.21 Thus, in 
Maxim, the location of the receipt of the al-
leged misrepresentations and omissions was 
simply another purported basis for venue in 
addition to the location of the alleged harm 
and the defendants’ alleged use of RTO sys-
tems within the district.22

Residence
Similarly, the Powhatan matter was also not 

filed where the pertinent RTO was headquar-
tered (the Eastern District of Pennsylvania in 
that case).23 Unlike City Power, Powhatan 
does not involve any purported misrepresen-
tations or omissions in violation of FERC’s 
Market Behavior Rule. However, the matter 
was filed where at least one of the defendants 
allegedly resided, the Eastern District of Vir-
ginia.24 In addition to the alleged residence 
of at least one defendant, FERC also asserted 
other grounds for venue in Powhatan, includ-
ing, as in all of the other recent cases, that 
alleged harmful effects were felt within the 
district.25

In the Maxim cases, FERC also alleged the 
location of at least one defendant supported 

grounds for venue in each of its recent mat-
ters, FERC has not relied on any single ad-
ditional basis. Instead, FERC has relied on a 
number of additional grounds.

RTO Location
In a number of recent cases, FERC has 

alleged conduct involving manipulation of 
the regional transmission operator (RTO) 
markets as an additional ground for venue 
beyond mere harmful effects.14 In some of 
these cases, FERC alleges that the defendants 
used the independent system operator (ISO) 
or RTO systems in connection with their ma-
nipulative scheme,15 and that those systems 
are located at ISO or RTO headquarters. As 
such, FERC has filed several such cases where 
the pertinent RTO is headquartered and as-
serted that venue is proper within that dis-
trict on that basis.16

FERC has alleged conduct involving manipula-
tion of the regional transmission operator (RTO) 
markets.

In two recent district court proceedings, 
however, FERC has not filed in a district 
where an interested RTO or ISO was located 
despite alleging that the defendants manipu-
lated the RTO or ISO markets. In both the 
City Power and Powhatan matters, discussed 
later, FERC alleged that the defendants ma-
nipulated certain markets controlled by PJM 
Interconnection, headquartered within the 
Eastern District of Pennsylvania, but chose 
not to file in that venue.

Misrepresentations or Omissions
In City Power, FERC chose to file not 

where the pertinent RTO was headquartered 
(the Eastern District of Pennsylvania in that 
case) but instead where the alleged misrep-
resentations were received (the US District 
Court for the District of Columbia).17 Un-
like all but one of the other recent district 
court cases, the City Power petition included 
a claim for an alleged violation of the duty of 
candor imposed by FERC’s Market Behav-
ior Rules. Specifically, FERC alleged that the 
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and rely solely on alleged harmful effects in sup-
port of its choice of venue. 

In each of the recent cases FERC has filed, FERC 
has also alleged that the venue was proper be-
cause purported harmful effects were felt within 
the district. 

If FERC does so, and such an approach is 
approved, a large number of potential venue 
options could be opened to FERC. Thus, 
FERC arguably has at least some motivation 
to test this approach at some point in time.27 
Accordingly, although FERC’s recent mat-
ters suggest some patterns that investigative 
targets can consider in determining where 
FERC is likely to file any district court en-
forcement action, until a court specifically 
rejects FERC’s harmful-effects approach as a 
proper basis for venue, investigative targets 
that elect for judicial proceedings under Sec-
tion 31(d)(3) could find themselves in a wide 
array of potential venues. 
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its choice of venue. However, in that case, 
FERC also asserted that venue was proper 
based on (1) the location of the RTO head-
quarters and systems; (2) purported misrep-
resentations or omissions made to the RTO 
within that district; and (3) as in each of these 
recent matters, that the residents of the dis-
trict were allegedly harmed.26

These two actions are the only matters 
FERC has recently filed where any defen-
dant allegedly resides. It is not entirely clear 
why FERC decided to file the Powhatan peti-
tion in the Eastern District of Virginia, but 
as more such matters are filed by FERC in 
federal district court, a clearer pattern may 
emerge.

CONCLUSION
Analyzing FERC’s recent district court 

proceedings thus reveals some patterns and 
issues. 

First, in cases involving alleged manipu-
lation of an RTO market, FERC has—more 
often than not—brought any resulting dis-
trict court action where the relevant RTO 
is headquartered. Second, where a matter 
involves alleged misrepresentations or omis-
sions in violation of FERC’s Market Behavior 
Rules, FERC tends to file the action where 
the alleged misrepresentations or omissions 
were received. Third, in some matters FERC 
has also brought an action in a defendant’s or 
defendants’ alleged venue of residence. 

FERC has—more often than not—brought any 
resulting district court action where the relevant 
RTO is headquartered. 

Finally, regardless of which of the above 
grounds FERC asserts in support of its choice 
of venue, in each of the recent cases FERC has 
filed, FERC has also alleged that the venue was 
proper because purported harmful effects were 
felt within the district. While it is not clear if 
such harmful effects are sufficient to satisfy Sec-
tion 317’s “act or transaction constituting the 
violation” clause, FERC continues to assert this 
as an additional ground for venue. At some 
point, FERC may choose to test this approach 
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