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EDITORIAL

Welcome to the tenth edition of The International Comparative Legal 
Guide to: Litigation & Dispute Resolution.
This guide provides corporate counsel and international practitioners with 
a comprehensive worldwide legal analysis of the laws and regulations of 
litigation and dispute resolution.
It is divided into two main sections:
One general chapter.  This chapter provides an overview of Cybersecurity, 
particularly from a UK perspective.
Country question and answer chapters.  These provide a broad overview of 
common issues in litigation and dispute resolution in 41 jurisdictions, with 
the USA being sub-divided into 10 separate state-specific chapters.
All chapters are written by leading litigation and dispute resolution lawyers 
and industry specialists, and we are extremely grateful for their excellent 
contributions.
Special thanks are reserved for the contributing editor Greg Lascelles of 
Covington & Burling LLP for his invaluable assistance.
Global Legal Group hopes that you find this guide practical and interesting.
The International Comparative Legal Guide series is also available online at  
www.iclg.com.

Alan Falach LL.M. 
Group Consulting Editor 
Global Legal Group 
Alan.Falach@glgroup.co.uk
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Chapter 33

Skadden, Arps, Slate, Meagher & Flom LLP

Jason D. Russell

Hillary A. Hamilton

USA – California

■ 	 Pleading.   Generally, a plaintiff commences an action by 
filing and serving a written complaint on the defendants.  In 
response, the defendants may file and serve either a motion 
challenging the sufficiency of the complaint or the plaintiff’s 
claims, or an answer setting forth defences and potential 
counterclaims against the plaintiff or a third party. 

■ 	 Discovery.  The discovery process in both California state 
and federal courts involves parties requesting information 
from the opposing parties in the form of documents and/or 
testimony sought through depositions of party witnesses.  
The opposing parties must provide such information so long 
as it is relevant and not privileged or otherwise protected 
from disclosure. 

■ 	 Dispositive motions.  Both state and federal courts permit 
summary disposition of claims and defences if a party can 
demonstrate there are no disputes of material fact and that 
only legal issues are in dispute.  FRCP 56; CCP 437c (a).

■ 	 Trial.   Due to the cost and uncertainty of trial, the vast 
majority of civil cases are resolved by dispositive motion 
or settlement before trial.  If a case proceeds to trial, factual 
disputes are resolved by a jury unless the parties waive their 
right to a jury in favour of a trial by the judge alone (a “bench 
trial”).  To prove their cases, the parties introduce oral and 
documentary evidence through live witness examination by 
the parties’ attorneys.   In a jury trial, the parties and/or the 
court develop written jury instructions that explain to the jury 
how to apply the law to the facts.  The jury then provides a 
verdict.  In California state court, the Expedited Jury Trials 
Act (CCP 630.01), allows the parties to voluntarily expedite 
a trial by entering into agreements about trial procedure, such 
as how evidence is presented and high/low agreements on 
damages.  The matter is heard by a smaller jury, ideally in one 
day.  The decision of the jury is binding on the parties, and 
appeals and post-trial motions are strictly limited.

■ 	 Judgment.  The jury’s verdict or the court’s decision is set 
forth in a formal written judgment entered into the court 
records as the final resolution of the case.  The prevailing 
party can enforce a monetary judgment immediately upon 
entry, unless enforcement is stayed pending an appeal.

■ 	 Appeal.  After entry of judgment, parties may file a notice 
of appeal to contest the result.   If an appeal is taken, a 
record of the trial court proceedings is prepared to provide 
all necessary information to the appellate court.  The parties 
submit written briefs to the appellate court, but no further 
evidence or testimony is taken.  Both federal and state courts 
have their own specific rules of appellate procedure.

State and federal courts both establish deadlines for various stages 
of proceedings but the pace and scope of litigation is principally 
driven by the parties.   In 2015, Superior Courts disposed of 64% 
of civil cases within 12 months of filing and 83% of all civil cases 

I.	 LITIGATION

1	 Preliminaries

1.1	 What type of legal system has your jurisdiction got? 
Are there any rules that govern civil procedure in your 
jurisdiction?

California has two parallel court systems, state and federal. 
California state court is a common law system governed by case law 
developed by appellate and California Supreme Court decisions, 
the U.S. Constitution, California Constitution, numerous state and 
federal statutes, and federal, state and municipal regulations.  The 
rules of civil procedure in California state courts are governed by 
the California Code of Civil Procedure (“CCP”), the California 
Rules of Court (“CRC”), and each Superior Court’s local rules.  The 
federal courts are governed by the Federal Rules of Civil Procedure 
(“FRCP”); further, each U.S. District Court and each federal judge 
has his or her own local rules of procedure and practice as well.

1.2	 How is the civil court system in your jurisdiction 
structured? What are the various levels of appeal and 
are there any specialist courts?

Each of California’s 58 counties has its own Superior Court that 
handles all general civil matters and, separately, family law, probate, 
juvenile, small claims, and criminal matters.  Superior Court decisions 
are appealed to one of six California Courts of Appeal, depending on 
location, and ultimately the Supreme Court of California.  The federal 
system in California consists of U.S. District Courts for the Northern, 
Eastern, Central and Southern Districts, with appeals to the Ninth 
Circuit Court of Appeals, and ultimately the U.S. Supreme Court.  
Each district court has an adjunct Bankruptcy court, and appeals may 
be made to the district court or the Bankruptcy Appellate Panel for 
the Ninth Circuit. Other courts in the federal court system include 
a Tax Court for federal taxation matters, a Court of Federal Claims 
for claims for money damages against the U.S. government, and the 
Patent Trial and Appeal Board decides certain issues of patentability 
in an administrative trial and appeal process. 

1.3	 What are the main stages in civil proceedings in 
your jurisdiction? What is their underlying timeframe 
(please include a brief description of any expedited 
trial procedures)? 

The stages of civil proceedings in California state and federal courts 
are:
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within 24 months of filing.  In California district courts, the average 
time from filing to disposition of civil cases was five to nine months 
in 2016. 

1.4	 What is your jurisdiction’s local judiciary’s approach 
to exclusive jurisdiction clauses?

State and federal courts in California generally enforce contractual 
exclusive jurisdiction clauses, known as “forum selection clauses”.  
In California, mandatory forum selection clauses, which restrict 
litigation to a specific forum, will be enforced as long as not unfair 
or unreasonable, while permissive forum selection clauses, which 
provide for jurisdiction in a specific forum without prohibiting 
litigation in another forum, are examined under a traditional forum 
non conveniens analysis.  Federal courts will enforce a valid forum 
selection clause unless extraordinary circumstances unrelated to the 
convenience of the parties clearly disfavour a transfer.  

1.5	 What are the costs of civil court proceedings in your 
jurisdiction? Who bears these costs?  Are there any 
rules on costs budgeting?

The cost of civil litigation in California varies widely, depending 
on the length and complexity of the litigation.  The initial cost to 
file a civil case is 435–450 USD in California Superior Court and 
400 USD in U.S. District Court.   Typically other costs, such as 
attorneys’ fees and discovery costs, are exponentially larger than 
administrative costs.   United States and California state courts 
follow the “American Rule” under which each party bears its own 
attorneys’ fees.   However, California courts will usually enforce 
contractual provisions which shift attorneys’ fees and costs to the 
losing party.  Additionally, some federal and state statutes provide 
for recovery of attorneys’ fees and/or certain costs by the prevailing 
party. 

1.6	 Are there any particular rules about funding litigation 
in your jurisdiction? Are contingency fee/conditional 
fee arrangements permissible? 

An attorney may advance reasonable expenses of litigation or 
preparation for litigation or providing any legal services to the client, 
and repayment may be contingent on the outcome of the litigation.  
Contingency and conditional fee arrangements are frequently 
utilised and generally permitted, including reverse contingency fees, 
in which the attorney can earn a percentage of predicted damages 
that were avoided.

1.7	 Are there any constraints to assigning a claim or 
cause of action in your jurisdiction? Is it permissible 
for a non-party to litigation proceedings to finance 
those proceedings? 

Claims are generally assignable in California, and once assigned, 
the assignee need not join the assignor in the litigation.   Certain 
claims, such as personal tort claims, are not assignable.  Third party 
litigation funding is permitted in California.   However, there are 
numerous ethical concerns associated with third party litigation 
funding, such as the attorney’s duties of confidentiality, loyalty, and 
independence in all decision-making; furthermore, attorneys cannot 
split fees with non-lawyers.   The Northern District of California 
requires the disclosure of non-party, third-party litigation funding 
entities and individuals in class actions.

1.8	 Can a party obtain security for/a guarantee over its 
legal costs? 

As a general rule, a party cannot obtain security for or a guarantee of 
its legal costs and fees because in California each party bears its own 
legal costs and attorneys’ fees unless a contract or statute provides 
otherwise.   In limited circumstances involving contracts and real 
property, parties may seek to attach an interest in real property prior 
to obtaining a judgment.  Prejudgment attachment is narrower when 
it involves an individual as opposed to a legal entity.

2	 Before Commencing Proceedings

2.1	 Is there any particular formality with which you must 
comply before you initiate proceedings?

Generally, there are no specific formalities a plaintiff must comply 
with before filing a lawsuit.  Exceptions include litigation against 
certain government entities, where a party is required to exhaust the 
administrative remedies provided by that entity before filing suit.

2.2	 What limitation periods apply to different classes of 
claim for the bringing of proceedings before your 
civil courts? How are they calculated? Are time limits 
treated as a substantive or procedural law issue?

Both state and federal courts apply the statutes of limitations, laid 
out in the California Code of Civil Procedure, to determine how 
long a plaintiff has to bring a claim for various common law causes 
of action.  The statute of limitations varies depending on the claim.  
For example, claims for breach of written contract must be filed 
within four years of the date of breach (two years for oral contracts), 
and personal injury claims must be brought within two years of the 
injury.  CCP 335.1, 337, 339.  Statutory causes of action typically 
include a statute of limitation provision.  Courts strictly adhere to 
statutes of limitation except in circumstances where an equitable 
basis exists to “toll” the time period, such as delayed discovery of 
an injury. 

3	 Commencing Proceedings

3.1	 How are civil proceedings commenced (issued and 
served) in your jurisdiction? What various means 
of service are there? What is the deemed date 
of service? How is service effected outside your 
jurisdiction? Is there a preferred method of service of 
foreign proceedings in your jurisdiction?

Generally, a plaintiff commences civil proceedings by filing a 
complaint with   either the Superior Court or the federal District 
Court in the county or district where one of the defendants resides 
or does business, or where a substantial part of the events giving rise 
to the claim occurred.  See 28 U.S.C. 1391(b); CCP 392-403. 
Federal subject matter jurisdiction exists only when a claim arises 
under federal law or the parties are “diverse”, meaning plaintiffs 
and defendants reside in different states within the United States 
(or when one party is a citizen of a U.S. state and the other party is 
a foreign state or foreign citizen).  28 U.S.C. 1332.  For diversity 
jurisdiction, the action must be at least valued at 75,000 USD.  Id.
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The plaintiff is responsible for properly serving the complaint 
and court-issued summons on each defendant within the specified 
time limit (60 days in state court, 90 days in federal court).  CRC 
3.110(b); FRCP 4(m).
Generally, service may be made in one of four ways:
1.	 Personal service, effective upon delivery.  CCP 415.10; FRCP 

4(e)(2)(A).
2.	 Substitute service on a competent individual at the defendant’s 

residence or place of business and mailing the summons and 
complaint to that location; service is considered complete on 
the 10th day after the mailing.  CCP 415.20; FRCP 4(e)(2)
(B), 4(e)(1).

3.	 The defendant may agree in writing to accept service by mail, 
which gives the defendant additional time to respond to the 
complaint.  CCP 415.30; FRCP 4(d).

4.	 Service by publication is allowed only by court order, and is 
effective 28 days after publication.  CCP 415.50; FRCP 4(e)(1).

Generally, out-of-state and foreign defendants may be served by any 
of the four methods listed above or by certified mail.  CCP 413.10, 
415.40.  The United States is a signatory to the Hague Convention, 
and thus litigants in California federal and state courts are generally 
required to comply with its provisions when serving a defendant 
outside of the United States.

3.2	 Are any pre-action interim remedies available in your 
jurisdiction? How do you apply for them? What are 
the main criteria for obtaining these?

After filing a complaint but before effecting service, a plaintiff may 
move for a temporary restraining order (“TRO”) and/or a preliminary 
injunction (“PI”) to preserve the status quo pending trial.  Ordinarily, a 
defendant must be given notice of a request for a TRO or PI.  A plaintiff 
may be able to obtain a TRO without serving prior notice on the 
defendant in some circumstances.  These remedies are extraordinary, 
so the plaintiff must show it is likely to succeed on the merits of its 
claim and that it will suffer irreparable harm without a TRO or PI.

3.3	 What are the main elements of the claimant’s 
pleadings?

In federal court, the plaintiff need only include a demand for relief, 
a “short and plain statement of the claim”, and such claim must 
be “plausible” as pled.  FRCP 8(a)(2).  California courts require a 
statement of the claim in “ordinary and concise language” and a 
demand for judgment.  CCP 425.10(a).  The plaintiff must plead 
facts showing it satisfies each element of each of its claims.  Some 
claims, like fraud, must be pled with greater factual detail.   The 
plaintiff must state that it complied with all applicable pre-filing 
requirements (like exhaustion of administrative remedies).

3.4	 Can the pleadings be amended? If so, are there any 
restrictions?

In state court, a pleading may be amended once, without court 
permission, at any time before a responsive pleading is filed, or, if 
a party files a demurrer, before the hearing on such demurrer if the 
pleading is amended before any opposition to the demurrer is due.  
CCP 472.  At any other time, a party may seek court permission 
to amend, which is liberally granted when “in the furtherance of 
justice”.  CCP 473(a)(1), 576. 
The federal rules allow a party to amend any pleading once, without 
permission, within 21 days of serving it, or within 21 days of the 
opponent’s service of a responsive pleading or motion, whichever 

is earlier.   FRCP 15(a)(1). Otherwise, the parties must receive 
the court’s permission or the opposing party’s written consent to 
amend, and federal courts freely permit amendments “when justice 
so requires”.  FRCP 15(a)(2).

3.5	 Can the pleadings be withdrawn?  If so, at what stage 
and are there any consequences?

In both California and federal courts, a party can withdraw its 
pleading by voluntarily dismissing its complaint.  Under California 
law, a plaintiff generally has the absolute right to voluntarily dismiss 
its complaint (without prejudice to later refiling the same claims) 
before the “actual commencement of trial”, CCP 581(c), or before 
a dispositive ruling on a demurrer or other pretrial motion.  Lee v. 
Kwong, 193 Cal. App. 4th 1275, 1281 (2011).  After a trial begins or 
a dispositive ruling is made, a plaintiff may generally voluntarily 
dismiss its complaint only with prejudice – that is, the plaintiff 
cannot sue later on the same claim in the same court – unless all 
affected parties consent to dismissal without prejudice.  CCP 581(e).  
Under federal law, a plaintiff generally may voluntarily dismiss an 
action without a court order before the opposing party serves an 
answer or moves for summary judgment.   FRCP 41(a)(1)(i).  An 
action may also be dismissed without prejudice at any time without 
court approval by “filing a . . . stipulation of dismissal signed by all 
parties who have appeared”, or with court approval if the plaintiff 
so requests.  FRCP 41(a)(1)(ii), (a)(2).  A plaintiff who voluntarily 
dismisses its action may be liable for the defendant’s costs and 
attorneys’ fees.  FRCP 41(a)(2), 54(d); CCP 1032.

4	 Defending A Claim

4.1	 What are the main elements of a statement of 
defence? Can the defendant bring counterclaims/
claim or defence of set-off?

After service of a summons and complaint, the defendant may 
respond by either filing an answer, or answer and cross-complaint 
(called a “counterclaim” in federal court).  The answer must contain 
the defendant’s general or specific denials of the material allegations 
of the complaint and assert all affirmative defences.  CCP 431.20, 
431.30(b); FRCP 8(b).   The defendant can also file a motion 
challenging the sufficiency of one or more of the plaintiff’s claims 
or the court’s jurisdiction over the claims (called a “demurrer” in 
California courts and a “motion to dismiss” in federal courts).  CCP 
430.10; FRCP 12(b). 
A defendant is required to assert any claims it may have against the 
plaintiff relating to the subject matter of the complaint at the same 
time it answers the complaint.  CCP 426.30; FRCP 13.  In federal 
court, the defendant must raise these “compulsory counterclaims” 
when responding to the opposing party in a pleading (unless 
doing so would cause jurisdictional problems); failure to raise 
compulsory counterclaims bars the defendant from raising the 
claims in subsequent actions.  FRCP 13(a)(1)(A)-(B).  A permissive 
counterclaim, which does not arise out of the same transaction or 
occurrence, may be raised in the present action or a subsequent 
action.  FRCP 13(b).

4.2	 What is the time limit within which the statement of 
defence has to be served?

Generally, a defendant must file and serve its response to the 
complaint within 30 days after service of the complaint.   CCP 
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412.20(a)(3), 430.40(a).  A defendant in federal court has 21 days to 
respond unless it waived service of process, in which case it has 60 
days to respond.  FRCP 12(a)(1)(A).

4.3	 Is there a mechanism in your civil justice system 
whereby a defendant can pass on or share liability by 
bringing an action against a third party?

A defendant may file a cross-complaint in California courts 
against third parties if the claims arise out of the same transaction 
or occurrence or involve the same “claim, right, or interest in the 
property or controversy” at issue.  CCP 428.10(b).  Necessary or 
indispensable third parties may be joined if feasible under FRCP 19, 
or a defendant can bring in a third party believed to be liable for the 
plaintiff’s damages by bringing an impleader action under FRCP 14. 

4.4	 What happens if the defendant does not defend the 
claim?

A plaintiff may obtain a default judgment against a defendant 
who fails to respond to the complaint.  CCP 585; FRCP 55.  The 
defendant may serve and file a notice of motion to set aside the 
default judgment and for leave to defend the action in the proper 
court if it can show good cause for not responding to the complaint, 
such as improper service or lack of personal jurisdiction.   CCP 
585.5(b); FRCP 60(b).

4.5	 Can the defendant dispute the court’s jurisdiction?

A defendant may challenge the court’s jurisdiction over the defendant 
(personal jurisdiction) or the claims (subject matter jurisdiction), 
although the latter challenge is more common in federal courts 
because of their more limited jurisdiction.  CCP 418.10; FRCP 12(b)
(1), (2). 

5	 Joinder & Consolidation

5.1	 Is there a mechanism in your civil justice system 
whereby a third party can be joined into ongoing 
proceedings in appropriate circumstances? If so, 
what are those circumstances?

A third party must be joined when the court determines that 
complete relief cannot be granted without that party.  CCP 389(a); 
FRCP 19(a)(1).  A court may permit a third party to join, even if that 
party is not essential to resolving the action, when the third party’s 
claim or defences arises from the transaction or occurrence subject 
to dispute. CCP 378, 379; FRCP 20.
A court must allow a third party to “intervene” in an ongoing 
litigation to protect its interest in the subject of the action, and may 
allow an intervention when the third party’s claim or defence shares a 
common question of law or fact with the action. CCP 387; FRCP 24.

5.2	 Does your civil justice system allow for the 
consolidation of two sets of proceedings in 
appropriate circumstances? If so, what are those 
circumstances?

Consolidation of multiple proceedings is permitted when they 
involve common issues of law or fact to help avoid unnecessary 
cost or delay. CCP 1048; FRCP 42(a). 

There is also a “class action” procedure that allows a plaintiff 
to represent a group of individuals not before the court, if the 
representative plaintiff can show the class members are too numerous 
to be joined in the action, the representative’s claims are typical of 
each member’s claims, the representative is capable of representing 
the members, and there are issues of law or fact common to the 
class.  CCP 382; FRCP 23. 

5.3	 Do you have split trials/bifurcation of proceedings?

Courts may exercise their discretion to separate one trial into two 
or more proceedings, and to bifurcate any proceedings on particular 
issues to prevent prejudice, promote convenience, or for judicial 
efficiency.  CCP 1048(b); FRCP 42(b).

6	 Duties & Powers Of The Courts

6.1	 Is there any particular case allocation system before 
the civil courts in your jurisdiction? How are cases 
allocated?

Assignment of California Superior Court cases varies by county, 
with some using a “direct calendar” system, under which one 
judge is assigned at random to oversee the case from complaint to 
judgment, and other counties using a “master calendar” system that 
assigns cases for trial to a trial court, while all pre-trial matters are 
handled in other departments.  In federal courts, cases are assigned 
upon filing to a particular judge, who oversees all aspects of the 
litigation through judgment.   The determination of the specific 
assignment of cases to particular judges, in both state and federal 
court, is done randomly.

6.2	 Do the courts in your jurisdiction have any 
particular case management powers? What interim 
applications can the parties make? What are the cost 
consequences?

Judges in federal and California courts are given broad case 
management powers to promote efficiency and economical use 
of resources for the parties and the courts.  California courts must 
comply with the Trial Court Delay Reduction Act (Cal. Gov’t 
Code 68600), which requires California courts to dispose of cases 
as promptly as possible.  Active case management may include: 
designation of cases as “complex”, subject to different procedures; 
setting firm trial dates; and requiring parties to engage in mediation 
and settlement discussions.
Parties can apply to the court for interim relief as needed.  Most 
common applications pertain to proposed schedules and deadlines 
or discovery disputes.   Motions to compel compliance with 
discovery requests may be assigned for hearing in federal court to 
a magistrate judge or, in California court, to a discovery referee.  
Litigation of these issues can consume significant attorney time and 
commensurate fees.

6.3	 What sanctions are the courts in your jurisdiction 
empowered to impose on a party that disobeys the 
court’s orders or directions?

Both state and federal courts in California have authority to impose 
sanctions on parties or their attorneys for a variety of misconduct.  
For example, California judges may impose sanctions on parties 
and/or their attorneys for filing papers that lack evidentiary support 
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or are solely intended to harass.   CCP 128.7(b).   Federal courts 
require a party’s attorney to certify that each filed paper is not for 
an improper purpose.  FRCP 11.  Sanctions imposed by the court 
are limited to “what is sufficient to deter” further conduct of the 
same manner in the future, and may include payment of a monetary 
penalty to the court or payment of the opposing party’s legal fees 
incurred as a result of the violation.  CCP 128.7(d); FRCP (11)(c).
Sanctions also may be imposed in both California and federal courts 
for other improper behaviour, such as violations of discovery orders.  
Courts may use monetary sanctions to compel compliance with 
discovery as well as adverse jury instructions or, in extreme cases, 
terminating sanctions (dismissal or default).  CCP 2023.030; FRCP 37.

6.4	 Do the courts in your jurisdiction have the power 
to strike out part of a statement of case or dismiss 
a case entirely? If so, at what stage and in what 
circumstances?

A California court may – either on its own motion or the motion of 
a party – strike all or part of a complaint that is (1) irrelevant, false, 
or improper, or (2) not written or filed according to the rules of the 
court.  CCP 436.  A federal court may similarly strike an insufficient 
defence or any redundant, immaterial, impertinent, or scandalous 
matter.  FRCP 12(f).  Such motions are rarely granted. 

6.5	 Can the civil courts in your jurisdiction enter 
summary judgment?

State and federal courts in California permit summary disposition of 
claims or defences, or an entire complaint, by written submission to 
the court.  CCP 437c; FRCP 56.  A court may grant such a motion if 
there are no material facts in dispute and the moving party is entitled 
to judgment as a matter of law on the issue in question.

6.6	 Do the courts in your jurisdiction have any powers to 
discontinue or stay the proceedings? If so, in what 
circumstances?

Courts may stay proceedings under certain circumstances, such 
as to permit other litigation or arbitration to resolve issues which 
impact the outcome of the case.  California courts consider whether 
a stay will “promote the ends of justice” and take into account the 
effect a stay would have on any related proceedings.  CRC 3.515(f).  
Federal courts weigh the possible damage which may result from the 
granting of a stay, the hardship or inequity which a party may suffer 
in being required to go forward, and the orderly course of justice.  

7	 Disclosure

7.1	 What are the basic rules of disclosure in civil 
proceedings in your jurisdiction? Is it possible to 
obtain disclosure pre-action? Are there any classes 
of documents that do not require disclosure? Are 
there any special rules concerning the disclosure 
of electronic documents or acceptable practices for 
conducting e-disclosure, such as predictive coding?

While a party contemplating suit can seek informal discovery from 
a potential defendant before filing, a plaintiff in state court can serve 
formal discovery requests without court permission ten days after 
serving the summons and complaint, and a defendant can begin 
discovery once it has been served.  CCP 2025.210, 2030.020.   In 
federal court, formal discovery cannot begin without leave of court 

until after the mandatory conference of parties’ counsel to discuss 
their claims, defences, potential settlement, a discovery plan, and 
required initial disclosures.  FRCP 26(d)(1).  A party generally must 
provide non-privileged information sought by the requesting party 
so long as it is relevant and proportional to the needs of the case.  
CCP 2017.010; FRCP 26(b).
During discovery, parties may request production of electronically 
stored information (“ESI”) and may specify the manner in which the 
information is produced.  If the manner for production of ESI is not 
specified, the producing party may produce the information in the 
manner in which it is maintained, or in a reasonably usable form.  
CCP 2031.030, 2031.280; FRCP 34.  Courts may limit discovery 
of ESI in certain circumstances, such as when the information 
is duplicative, it is not reasonably accessible, or the burden of 
producing the information outweighs the likely benefit.   CCP 
2031.060(f), (g); FRCP 26(b)(2).
California courts have not been hostile to the use of technology-
assisted review or predictive coding in conducting discovery, 
leaving the determination to the parties, although there have not 
been many decisions addressing the issue.

7.2	 What are the rules on privilege in civil proceedings in 
your jurisdiction?

A party may withhold certain information if it is protected by a valid 
privilege or immunity.   Privileges in California include attorney-
client communication (including protection of the attorney’s work-
product), physician-patient communication, and trade secrets.  CCE 
940-1063.  The California Constitution also explicitly guarantees a 
right to privacy which must be balanced against the right of litigants 
to discover relevant facts. Cal. Const. Art. 1 §1.  Common privileges 
asserted in federal courts are the privilege for attorney-client 
communications, attorney work product, and the Fifth Amendment 
right against self-incrimination.  Failure to assert a privilege may 
result in a waiver.  FRE 502; CCE 912.

7.3	 What are the rules in your jurisdiction with respect to 
disclosure by third parties?

Parties may issue subpoenas to a third party to compel testimony 
or the production of documents.  CCP 2020.010 et seq.; FRCP 45.

7.4	 What is the court’s role in disclosure in civil 
proceedings in your jurisdiction?

Conducting and managing discovery is generally the parties’ 
responsibility, although a party may seek court intervention to 
compel a party to comply with its discovery obligations.  FRCP 37; 
CCP 2023.030, 2025.450.   Federal courts in California also have 
mandatory initial disclosure requirements that require parties to 
disclose the identities of witnesses they intend to rely on and also to 
disclose the type and location of documents they intend to rely on to 
prosecute or defend an action.

7.5	 Are there any restrictions on the use of documents 
obtained by disclosure in your jurisdiction?

A party may seek a protective order to restrict access to or use of 
certain kinds of information.  The court may grant such a motion “for 
good cause”, such as to avoid undue embarrassment, oppression, 
expense, or disclosure of highly confidential information, such as 
trade secrets.  CCP 2017.020; 2031.060; FRCP 26(c)(1).
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8	 Evidence

8.1	 What are the basic rules of evidence in your 
jurisdiction?

The rules of evidence for California courts are contained in the 
California Evidence Code; federal courts are governed by the 
largely similar, but not identical, Federal Rules of Evidence.

8.2	 What types of evidence are admissible, which ones 
are not? What about expert evidence in particular?

Evidence (whether testimonial or documentary) is admissible 
if it is relevant – likely to prove or disprove any fact at issue in 
the proceeding – and satisfies certain requirements of reliability 
established by statute and case law.  CCE 351; FRE 401-02.  For 
example, hearsay evidence (out-of-court statements used to prove 
the truth of the matter asserted) is often excluded because it is 
not reliable, but it can be admitted under a number of established 
exceptions if satisfactory indicia of reliability exist (such as a party’s 
admission against its own interest, or a record made and kept in 
the ordinary course of business).   CCE 1200-01; FRE 801, 803.  
Evidence can also be excluded if its probative value is substantially 
outweighed by the probability that its admission will unduly waste 
time, create unfair prejudice, confuse the issues or mislead the jury.  
CCE 352; FRE 403.
In California courts, expert witness testimony is admissible when 
the witness is qualified to testify as an expert, the opinion will assist 
the trier of fact, and the testimony is on a subject sufficiently beyond 
common experience and is based on matters in the expert’s personal 
knowledge, using methods which experts reasonably rely on in 
forming an opinion on the topic.  CCE 800-02.   In federal court, 
expert witnesses may testify if the expert’s specialised knowledge 
will help the trier of fact understand the evidence or determine a 
fact in issue, the testimony is based on sufficient facts or data and 
reliable principles and methods, and the expert has reliably applied 
those principles and methods to the facts of the case.  FRE 702.

8.3	 Are there any particular rules regarding the calling of 
witnesses of fact? The making of witness statements 
or depositions?

Witness testimony may be admitted if the witness is competent 
(e.g., not mentally impaired), understands his duty to tell the truth, 
can communicate (interpreters are permitted), and has personal 
knowledge of the facts.  CCE 701-02; FRE 601-04.  In depositions, 
witnesses are generally required to answer all questions, unless they 
seek privileged information.

8.4	 Are there any particular rules regarding instructing 
expert witnesses, preparing expert reports and giving 
expert evidence in court? Does the expert owe his/her 
duties to the client or to the court?

Expert testimony is considered “opinion testimony” and must be 
based on sufficient data using reliable principles and methods.  
Although retained by a party, experts are obligated to provide 
truthful testimony and most experts take pains to preserve their 
credibility through independence and objectivity.  Experts typically 

prepare a written report, often with the assistance of counsel, which 
is provided to the other parties.  The expert witness is then deposed 
by opposing counsel about his qualifications and opinions.   The 
opposing party usually seeks to discredit the expert’s opinions by 
challenging the expert’s qualifications or methodology or factual 
basis for the opinions.

9	 Judgments & Orders

9.1	 What different types of judgments and orders are the 
civil courts in your jurisdiction empowered to issue 
and in what circumstances?

Courts may issue a variety of orders and judgments, ranging 
from case management orders relating to discovery or sanctions 
for misconduct, to dispositive judgments dismissing a complaint.  
Courts may award money damages, order equitable relief compelling 
or prohibiting certain conduct, and/or issue declaratory judgments 
resolving parties’ rights and duties.

9.2	 What powers do your local courts have to make 
rulings on damages/interests/costs of the litigation?

Courts can award money damages (compensatory, lost profits, 
punitive, etc.), which vary depending on the circumstances of the 
case.  The U.S. Constitution limits punitive damages to generally 
less than 10 times the amount of compensatory damages.   
Courts may also generally award pre- and post-judgment interest on 
the award amount.  CCC 3287; 28 USC 1961.  Attorneys’ fees are 
generally recoverable only if a statute or contract so provides, but 
court costs are generally awarded to the prevailing party.

9.3	 How can a domestic/foreign judgment be recognised 
and enforced?

California’s Enforcement of Judgments Law governs the manner 
in which a judgment is enforced in California, providing detailed 
procedures for enforcing a judgment against assets, and providing 
for post-judgment discovery regarding the identity and location of 
the judgment debtor’s assets.  CCP 680.010 et seq.; FRCP 69.  The 
U.S. Constitution Art. IV § 1 provides that a final judgment from 
any state is entitled to the same “full faith and credit” in every other 
state.  California’s Sister State Money Judgment Act governs the 
procedure to enforce a judgment from another state in California.  
CCP 1710.10 et seq. California’s Uniform Foreign-Country Money 
Judgments Recognition Act provides standards and procedures to 
enforce a foreign country judgment.  CCP 1713 et seq.

9.4	 What are the rules of appeal against a judgment of a 
civil court of your jurisdiction?

A state judgment in an unlimited civil case may be appealed to the 
California Court of Appeal, and a federal judgment may be appealed 
to the Ninth Circuit Court of Appeals.  A party generally must file 
a Notice of Appeal within 60 days of receiving notice of entry of 
judgment in state court, and within 30 days in federal court.  CRC 
8.104; FRAP 4(a)(1).   California Rules of Court Title 8 and the 
Federal Rules of Appellate Procedure and the Ninth Circuit’s local 
rules govern the respective appellate procedures.
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10		 Settlement

10.1	 Are there any formal mechanisms in your jurisdiction 
by which parties are encouraged to settle claims or 
which facilitate the settlement process?

Courts in California may order parties to engage in settlement 
conferences, often overseen by another judge.  Courts cannot force 
the parties to settle, but can encourage discussions and require the 
parties to negotiate in good faith.  A court can sanction parties for 
not attending a mandatory settlement conference or negotiating in 
good faith.
California courts also offer various voluntary alternative dispute 
resolution programmes to facilitate settlement, such as Early 
Neutral Evaluation (“ENE”), where parties meet with an evaluator 
to attempt to resolve the case in its initial stages before incurring 
extensive costs.  After hearing from each side, the evaluator provides 
a non-binding opinion concerning the strengths and weaknesses 
of the claims and defences.   ENE and mediation proceedings 
are confidential and no prejudice or liability attaches based upon 
the evaluator’s assessment of the case or statements made in the 
proceedings.

II.	 ALTERNATIVE DISPUTE RESOLUTION

1	 General					   

1.1	 What methods of alternative dispute resolution are 
available and frequently used in your jurisdiction? 
Arbitration/Mediation/Expert Determination/Tribunals 
(or other specialist courts)/Ombudsman? (Please 
provide a brief overview of each available method.)

Contractual arbitration is very common in California, particularly 
in business, employment and consumer disputes.  Courts routinely 
enforce pre-dispute arbitration agreements.   Another method of 
alternative dispute resolution (“ADR”) is consensual mediation.  
California courts may also order parties to non-binding arbitration 
or settlement conferences mediated by a judge.

1.2	 What are the laws or rules governing the different 
methods of alternative dispute resolution?

The Federal Arbitration Act and California Arbitration Act govern 
contractual arbitration in California. 9 U.S.C. 1 et seq.; CCP 1280 
et seq.  The FAA governs arbitration concerning contracts that deal 
with interstate, foreign, or maritime commerce.  The CAA governs 
arbitration in California that falls outside federal jurisdiction, 
although the precise division is unsettled (see question I.3.2).
The United States is also a signatory to the New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards, 
which allows foreign arbitral awards to be confirmed by a U.S. 
District Court. Unless a ground for refusing recognition or 
enforcement exists, the court must enter judgment. That judgment 
can be enforced against the California assets of the losing party.  See 
question I.9.3.
Contracts containing arbitration clauses commonly require the 
parties to mediate before commencing arbitration.  Voluntary and 
non-binding, mediation is not governed by a statutory scheme.  
Mediations are confidential; both state and federal courts prohibit 
the introduction of evidence of statements made during mediation.  
CCE 1119; FRE 408.

1.3	 Are there any areas of law in your jurisdiction 
that cannot use Arbitration/Mediation/Expert 
Determination/Tribunals/Ombudsman as a means of 
alternative dispute resolution?

Arbitration and mediation are available for use in most civil 
proceedings in California.  Arbitration is not available in criminal 
proceedings or in certain civil rights proceedings.

1.4	 Can local courts provide any assistance to parties 
that wish to invoke the available methods of 
alternative dispute resolution? For example, will a 
court – pre or post the constitution of an arbitral 
tribunal – issue interim or provisional measures 
of protection (i.e. holding orders pending the final 
outcome) in support of arbitration proceedings, will 
the court force parties to arbitrate when they have so 
agreed, or will the court order parties to mediate or 
seek expert determination? Is there anything that is 
particular to your jurisdiction in this context?

Courts have – and frequently exercise – their authority to stay 
court proceedings in favour of arbitration if the parties’ contractual 
arbitration provision is enforceable.  If a party resists arbitration, the 
other party may bring a motion to compel that party to arbitration.  
If a party refuses to arbitrate even after being compelled to do so, 
a default award can be entered against that party, after evidence of 
liability is presented.
California has developed several rules regarding ADR in civil 
cases filed in state courts, including requiring the plaintiff to serve 
information on ADR with the summons and complaint, and the 
parties to “meet and confer” at least 30 days before trial.  Several 
California statutes mandate that certain types of civil cases be 
submitted to ADR before a lawsuit commences.  As discussed in 
question I.10.1, courts may also order a settlement conference or 
an ENE.

1.5	 How binding are the available methods of alternative 
dispute resolution in nature? For example, are 
there any rights of appeal from arbitration awards 
and expert determination decisions, are there any 
sanctions for refusing to mediate, and do settlement 
agreements reached at mediation need to be 
sanctioned by the court? Is there anything that is 
particular to your jurisdiction in this context?

After the issuance of an arbitration award, a party may file a motion 
to confirm the award.   If no basis to vacate exists, the court is 
required to enter judgment on the award, making it binding and 
enforceable.  Arbitration awards may not be “appealed” as a court 
judgment may be judicially reviewed.  The FAA and CAA provide 
very limited bases for a party to ask a court to vacate an arbitration 
award.  See CCP 1286.2; 9 U.S.C. 10. 
The court, not an arbitrator, determines whether the parties agreed 
to arbitrate, and whether a party can be bound by an arbitration 
agreement under principles of agency, alter ego or third party 
beneficiary status. The law governing the contract determines 
the validity of the original agreement.   If mediation results in 
a settlement agreement executed by the parties during ongoing 
litigation, the court may enter judgment on the settlement agreement 
and retain jurisdiction to enforce the settlement terms.



ICLG TO: LITIGATION & DISPUTE RESOLUTION 2017 269WWW.ICLG.COM
© Published and reproduced with kind permission by Global Legal Group Ltd, London

U
SA

 –
 C

al
ifo

rn
ia

Jason Russell
Skadden, Arps, Slate, Meagher & Flom LLP 
300 South Grand Ave., Suite 3400
Los Angeles, CA 90071
USA

Tel:	 +1 213 687 5328
Email:	 jason.russell@skadden.com
URL:	 www.skadden.com

Hillary Hamilton
Skadden, Arps, Slate, Meagher & Flom LLP 
300 South Grand Ave., Suite 3400
Los Angeles, CA 90071
USA

Tel:	 +1 213 687 5576 
Email:	 hillary.hamilton@skadden.com
URL:	 www.skadden.com

Jason Russell has been a Partner in the Los Angeles office of 
Skadden, Arps, Slate, Meagher & Flom LLP since 2002 and is the 
leader of Skadden’s Los Angeles Litigation Group.  He represents a 
wide variety of clients in commercial litigation disputes in federal and 
state courts throughout the U.S. as well as in international forums.  He 
has earned a reputation as an adept litigator with particular experience 
litigating high-profile cases in the sports and entertainment fields, 
as well as complex class actions, antitrust and intellectual property 
disputes.  He has garnered widespread recognition, including being 
named by the Daily Journal as one of the “Top 20 Under 40” lawyers in 
the state of California and receiving the prestigious California Lawyer 
Attorneys of the Year (CLAY) award for “extraordinary achievements” 
in litigation.  He received his J.D. from Columbia Law School in 1993 
and an A.B. from Occidental College in 1990.

Skadden, Arps, Slate, Meagher & Flom LLP is a global firm of approximately 1,600 lawyers in 23 offices in 13 countries, serving clients in every major 
financial centre through a one-firm, team approach.  Skadden has more than 40 practice areas internationally, advising clients on their most important 
matters, including mergers and acquisitions, litigation, corporate finance, real estate, banking, tax and arbitration.  Skadden litigators are widely 
recognised for the ability to represent clients in large-scale, “bet-the-company” matters and other critical litigation issues.  Skadden attorneys are 
admitted to practice in more than 30 countries/territories; international experience and multilingual capabilities enable us to represent international 
clients in U.S. judicial and regulatory proceedings.  Recent honours include being named the 2016 Law Firm of the Year for Commercial Litigation by 
U.S. News – Best Lawyers, a member of the “Fearsome Foursome” – the four elite law firm litigation practices – for the sixth consecutive time, and 
a “powerhouse” in BTI’s Securities Litigation, IP Litigation, Complex Commercial Litigation, Class Actions and Product Liability categories in 2016.

Hillary A. Hamilton is an associate in the Los Angeles office of Skadden, 
Arps, Slate, Meagher & Flom LLP and has successfully defended 
a wide variety of clients in commercial litigation disputes in federal 
and state courts across the U.S. She has extensive experience in 
complex litigation matters in both trial and appellate courts, particularly 
in consumer class actions and intellectual property disputes. She 
received her J.D. from University of Virginia School of Law in 2001, a 
M.A. from University of Southern California in 1997, and a B.A. from 
Middlebury College in 1995, and is admitted to practise in California 
and Vermont.

2	 Alternative Dispute Resolution 
Institutions

2.1	 What are the major alternative dispute resolution 
institutions in your jurisdiction?  

The American Arbitration Association and JAMS are the most 
prominent and frequently used ADR institutions in California. 
AAA has well-developed Commercial Rules of Arbitration, and its 
International Centre for Commercial Dispute Resolution has rules 
aimed at, and experience with, international arbitration matters. 
JAMS utilises former judges, experienced trial attorneys, and other 
experienced business people to engage parties in mediation.

Skadden, Arps, Slate, Meagher & Flom LLP USA – California
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