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Law360, New York (September 5, 2017, 2:19 PM EDT) -- Aug, 20, 
2017, marked the end of the first round of the renegotiation of the 
North American Free Trade Agreement between the United States, 
Canada and Mexico.[1] On Aug. 23, 2017, just three days later, 
President Donald Trump told a crowd at a political rally in Phoenix 
that "[p]ersonally, I don't think we can make a deal. I think we'll 
probably end up terminating NAFTA at some point."[2]

The possibility that President Trump may seek to terminate NAFTA is 
not new. On April 26, 2017, unnamed White House officials 
suggested that a draft executive order existed that would (if signed 
by President Trump) declare the United States' intent to withdraw 
from NAFTA.[3] Six months after such an order is issued, these 
officials appeared to suggest, the United States could choose to withdraw from NAFTA.[4]

While that executive order has not (to date) been signed, the possibility of withdrawing 
from NAFTA seemed to be in line with the Trump administration's previous statements, and 
also some of the remarks Trump made as a candidate. For instance, in March 2017, the 
Trump administration submitted a 2017 trade policy agenda to Congress that, among other 
things, took care to explain how "[f]or years now, the United States has run deficits in 
goods with our trading partners in the North American Free Trade Agreement (NAFTA)" and 
that "[a]s long ago as 2008, both Barack Obama and Hillary Clinton called for the United 
States to renegotiate NAFTA — and to withdraw from NAFTA if such renegotiations were 
unsuccessful."[5] A draft memo authored by the president's transition team (i.e., before he 
took office) suggested that, if the United States could not renegotiate NAFTA within "Day 
200" of the Trump administration, the president-elect (as Trump then was) might withdraw 
from the treaty and instead pursue bilateral trade agreements with Mexico and Canada.[6] 
Furthermore, the whitehouse.gov website continues to suggest that president intends to 
renegotiate the terms of NAFTA — or failing that, give notice of U.S. withdrawal from the 
treaty.[7]

Whether or not this happens, the mention of a possible executive order from the president 
does raise a complicated question of U.S. constitutional law: Can President Trump 
unilaterally, without congressional action or approval, withdraw from NAFTA? Some sources 
appear to think so.[8] Nevertheless, there is room for debate over the president's authority 
to withdraw from NAFTA without congressional action.[9]

Constitution Law and Historical Precedent Provide Limited 
Guidance on the Presidential Authority to Terminate a Treaty

Article 2205 provides that the United States may "withdraw from [NAFTA] six months after 



it provides written notice of withdrawal to the other Parties."[10] While it is true that Article 
2205 of NAFTA permits the United States to withdraw from NAFTA by providing six months' 
notice to Canada and Mexico, nothing in Article 2205 defines the internal processes that the 
branches of United States government must follow before the government can send formal 
notice of treaty termination. Those internal processes are, instead, defined by the U.S. 
Constitution and U.S. laws.

Unfortunately, at the time the U.S. Constitution was signed, the rules of treaty termination 
under international law were established by practice and commentary, and "clauses in 
treaties allowing for unilateral withdrawal ... were not common."[11] "Indeed, it appears 
the United States did not become a party to a treaty containing a unilateral withdrawal 
clause until 1822."[12] Perhaps as a result, although the U.S. Constitution takes care to 
establish that the president "by and with the Advice and Consent of the Senate" may "make 
Treaties,"[13] the Constitution is silent as to who — the president or Congress — can 
terminate a treaty once it is made.[14]

Historical practice as a whole also does not clarify this question. From the country's 
founding until the late 19th century, it appears to have been largely assumed that either 
the Senate or the entire Congress was required to authorize, or at least ratify, the 
termination of a treaty, except perhaps in certain exceptional circumstances (such as when 
the treaty would have already been effectively terminated by operation of international 
law).[15] In the beginning of the 20th century, however, the tide shifted, and presidents 
began regularly exercising the power to terminate treaties unilaterally.[16]

Nor, notably, has the U.S. Supreme Court given any clarity on this issue. In 1978, President 
Carter unilaterally terminated the U.S.-Taiwan Mutual Defense Treaty, causing various 
members of Congress to file suit against his authority to do so in the U.S. District Court for 
the District of Columbia. The question of whether the president could unilaterally terminate 
the treaty divided the district court and then the circuit court, but the case was eventually 
dismissed by five members of the Supreme Court, without oral argument, as a 
nonjusticiable political controversy.[17] Justice William Rehnquist and three other members 
of the court found that "the controversy in the instant case is a nonjusticiable political 
dispute that should be left for resolution by the Executive and Legislative Branches of the 
Government" because the Constitution was silent on how to terminate a treaty.[18] Justice 
Lewis Powell concurred on the grounds that Congress as a whole had not yet passed a 
resolution calling for it to be granted the authority to participate in treaty termination.[19]

Commentators have reached different answers on whether the president can unilaterally 
terminate a treaty. Some have argued that, through his inherent executive authority and 
authority over foreign relations, the president retains the exclusive right to terminate 
treaties.[20] Others have found the opposite, i.e., that the power to terminate a treaty 
constitutionally rests with Congress, not the president.[21]

Thus, whether or not the president can unilaterally terminate a treaty such as NAFTA has 
not been settled by the courts. Put simply, "it remains the case that there has not been a 
final judicial determination of the constitutional parameters governing the termination of 
treaties."[22]

The Potential Statutory Bases for Termination Are Similarly 
Ambiguous

Complicating the issue further is that NAFTA is not a treaty ratified with the "advice and 
consent" of the Senate under Article II, § 2 of the U.S. Constitution, but is instead a 
"congressional-executive action" (CEA), or an international agreement negotiated with 
congressional authorization and implemented through a congressional statute.

Specifically, Congress authorized the president to negotiate NAFTA under the Omnibus 
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Trade and Competitiveness Act of 1988 and Trade Act of 1974, and thereafter both Houses 
of Congress accepted NAFTA by passing an implementation act that amended U.S. law to 
satisfy NAFTA's requirements.[23] There is potentially less authority governing the 
termination of such CEAs as NAFTA than there is authority concerning treaties passed under 
Article II, § 2 of the U.S. Constitution. As might be expected, some commentators argue 
that because Congress alone can overturn an implementation act, Congress alone has the 
power to terminate CEAs; other commentators argue that the president's unilateral power 
to terminate treaties (itself open to debate) permits him to terminate a CEA and 
automatically suspend an implementation act.[24]

To make matters more complicated, the NAFTA Implementation Act and the two statutes 
authorizing NAFTA's negotiation (the Omnibus Trade and Competitiveness Act of 1988 or 
the Trade Act of 1974) are ambiguous as to whether Congress has delegated the authority 
to terminate NAFTA to the president.

Some commentators appear to have argued that Section 125 of the Trade Act of 1974 
permits the president to terminate NAFTA on his own prerogative.[25] On its face, the text 
of Section 125 lends some support (albeit implicit) for president authority to terminate or 
withdraw from NAFTA. Section 125(b) states that the "President may at any time terminate, 
in whole or in part, any proclamation made under this chapter,"[26] but, as the 
Congressional Research Service notes:

This provision arguably allows the President to terminate proclamations implementing 
FTA obligations (e.g., proclaimed modifications rules of origin [sic] that establish 
when an imported product is eligible for preferential tariff treatment) for a particular 
FTA. It is unclear whether it might also cover termination of executive orders, 
regulations, or policies implementing FTA obligations.[27]

In a similar vein: (1) Section 125(a) of the 1974 Trade Act lays out that trade agreements 
shall be subject to termination under their terms, but does not disclose who in the U.S. 
government may terminate the agreement; (2) Section 125(c) states that the President 
may "proclaim increased duties or other import restrictions" when the "United States" 
withdraws from or terminates a trade agreement, without disclosing who in the U.S. 
government should terminate the agreement; and (3) Section 125(d) permits the president 
to withdraw, suspend or modify trade agreement obligations when "any foreign country or 
instrumentality withdraws, suspends, or modifies the application of [the] trade agreement." 
These clauses do not definitively address whether the president, acting in a nonretaliatory 
fashion, may unilaterally withdraw or terminate a trade agreement such as NAFTA.[28]

It should be noted that Section 125(f) of the 1974 Trade Act requires the president to 
"provide for a public hearing" where interested parties may be heard before any of the 
actions under Sections 125(b), (c) or (d) are taken, "unless he determines that such prior 
hearings will be contrary to the national interest because of the need for expeditious action, 
in which case he shall provide for a public hearing promptly after such action."[29] Thus, if 
the president were to invoke Section 125 of the 1974 Trade Act as a basis for this authority 
to terminate NAFTA, as a matter of statute the executive branch would be required to hold 
public hearings on the question before rendering its decision (or demonstrate an urgent 
reason for failing to do so).

For its part, the Omnibus Trade and Competitiveness Act of 1988 refers to Section 125 of 
the Trade Act in Section 1105(a), but also, in Section 1105(b), appears to assume that 
Congress must terminate the concessions made under trade agreements if the President 
determines that another major industrial country has not complied with a trade agreement.
[30]

The NAFTA Implementation Act, moreover, does not speak to how termination of that treaty 
occurs, but merely says that "[d]uring any period in which a country ceases to be a NAFTA 
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country, sections 101 through 106 [sections 3311 through 3316 of this title] shall cease to 
have effect with respect to such country."[31] Perhaps notably, Section 107 of the NAFTA 
Implementation Act by legislation terminated/suspended of the 1988 U.S.-Canada Free 
Trade Agreement whole NAFTA remains in force, suggesting that Congress' view, at least, 
was that it had to authorize the termination of that free trade agreement.

As such, some uncertainty concerning the president's authority to unilaterally terminate a 
treaty or CEA persists.

Concluding Remarks

As can be seen, then, no definitive judicial or statutory answer exists as to whether 
President Trump has the unilateral authority, without Congress, to terminate NAFTA. The 
Constitution itself provides no guidance on which branch of government may terminate a 
treaty, much less a congressional-executive action like NAFTA. While presidents have 
unilaterally terminated treaties in the recent decades, some may argue that this approach 
does not conform to the original practice of the founders and the practice of the U.S. 
government throughout the 19th century. Moreover, NAFTA's authorizing and implementing 
statutes are not clear on this question as well.

Thus, if renegotiations of NAFTA fail, it remains unclear whether President Trump can 
unilaterally terminate NAFTA through an executive order, without congressional 
authorization or ratification.
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