
The International Comparative Legal Guide to:

A practical cross-border insight into corporate investigations

Published by Global Legal Group with contributions from:

2nd Edition

Corporate Investigations 2018

ICLG
Allen & Gledhill LLP
André Fonseca & Marina Lima 
Associates, OAB/SP
Arthur Cox
Baker Tilly Belgium
Bär & Karrer Ltd.
Blake, Cassels & Graydon LLP
Bloomfield Law Practice
Clayton Utz
De Pedraza Abogados, S.L.P.
De Roos & Pen
Debevoise & Plimpton LLP
Dechert LLP
Duff & Phelps LLC

ELIG, Attorneys-at-Law
Eversheds Sutherland
Kirkland & Ellis International LLP
Krogerus Attorneys Ltd
Morgan, Lewis & Bockius LLP
Norton Rose Fulbright
Pinsent Masons LLP
Rahman Ravelli
Skadden, Arps, Slate, Meagher & Flom LLP
Sołtysiński Kawecki & Szlęzak
Stibbe
Wikborg Rein
Zavadetskyi Advocates Bureau



WWW.ICLG.COM

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified 
professional when dealing with specific situations.

The International Comparative Legal Guide to: Corporate Investigations 2018

General Chapters: 

Country Question and Answer Chapters: 

1 Introduction – Keith D. Krakaur & Ryan Junck, Skadden, Arps, Slate, Meagher & Flom LLP 1

2 Multi-Jurisdictional Criminal Investigations – Emerging Good Practice in Anglo-French 
Investigations – Matthew Cowie & Karen Coppens, Dechert LLP 4

3 Standard Issues in Corporate Investigations: What GCs Should Know – 
Carl Jenkins & Norman Harrison, Duff & Phelps LLC 8

4 Bribery and Corruption: Investigations and Negotiations Across Jurisdictions – 
Aziz Rahman, Rahman Ravelli 13

5 Australia Clayton Utz: Ross McInnes & Narelle Smythe 18

6 Belgium Stibbe / Baker Tilly Belgium: Hans Van Bavel & Frank Staelens 25

7 Brazil André Fonseca & Marina Lima Associates, OAB/SP: 
 André Gustavo Isola Fonseca & Marina Lima Ferreira 32

8 Canada Blake, Cassels & Graydon LLP: Paul Schabas & Iris Fischer 37

9 China Kirkland & Ellis International LLP: Tiana Zhang & Jodi Wu 44

10 England & Wales Eversheds Sutherland: Jake McQuitty & Adam Berry 51

11 Finland Krogerus Attorneys Ltd: Juha Pekka Katainen & Thomas Kolster 59

12 France Norton Rose Fulbright: Christian Dargham & Caroline Saint Olive 65

13 Germany Debevoise & Plimpton LLP: Dr. Thomas Schürrle & Dr. Friedrich Popp 70

14 Ireland Arthur Cox: Joanelle O’Cleirigh & Jillian Conefrey 75

15 Netherlands De Roos & Pen: Niels van der Laan & Jantien Dekkers 82

16 Nigeria Bloomfield Law Practice: Adekunle Obebe & Olabode Adegoke 88

17 Norway Wikborg Rein: Elisabeth Roscher & Geir Sviggum 93

18 Poland Sołtysiński Kawecki & Szlęzak: Tomasz Konopka 101

19 Scotland Pinsent Masons LLP: Tom Stocker & Alistair Wood 107

20 Singapore Allen & Gledhill LLP: Jason Chan 114

21 South Africa Norton Rose Fulbright South Africa Inc: Marelise van der Westhuizen & 
 Andrew Keightley-Smith 119

22 Spain De Pedraza Abogados, S.L.P.: Mar de Pedraza & Paula Martínez-Barros 127

23 Switzerland Bär & Karrer Ltd.: Andreas D. Länzlinger & Sarah Mahmud 135

24 Turkey ELIG, Attorneys-at-Law: Gönenç Gürkaynak & Ç. Olgu Kama 143

25 Ukraine Zavadetskyi Advocates Bureau: Oleksandr Zavadetskyi 149

26 UAE Morgan, Lewis & Bockius LLP: Rebecca Kelly 156

27 USA Skadden, Arps, Slate, Meagher & Flom LLP: Keith D. Krakaur & 
 Jocelyn E. Strauber 162

Contributing Editors
Keith D. Krakaur & Ryan 
Junck, Skadden, Arps, Slate, 
Meagher & Flom LLP

Sales Director
Florjan Osmani

Account Director
Oliver Smith

Sales Support Manager
Toni Hayward

Editor
Sam Friend

Senior Editors
Suzie Levy 
Caroline Collingwood

Chief Operating Officer
Dror Levy

Group Consulting Editor
Alan Falach

Publisher
Rory Smith

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Stephens & George 
Print Group
January 2018

Copyright © 2018
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 978-1-911367-89-5
ISSN 2398-5623

Strategic Partners



ICLG TO: CORPORATE INVESTIGATIONS 2018 1WWW.ICLG.COM
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Chapter 1

Skadden, Arps, Slate, Meagher & Flom LLP

Keith D. Krakaur

Ryan Junck

Introduction

offences; and against Tesco on allegations of false accounting.  The 
Rolls-Royce resolution, which resulted in a landmark penalty of 
£671 million, also involved U.S. and Brazilian authorities.  
Other jurisdictions are also starting to introduce and use DPAs 
in an effort to encourage self-reporting by companies.  In 2016, 
France passed “Sapin II”, which, among other things, requires the 
management of companies with more than 500 employees and 
revenues exceeding €100 million to implement anti-corruption 
compliance programmes, and offers a French equivalent of a U.S.-
style DPA for corruption, money laundering of tax evasion proceeds 
and related offences.  Recently, French prosecutors relied on this 
new regime when entering into France’s first-ever DPA with HSBC, 
which agreed to pay €300 million for money laundering and tax 
evasion offences.  Australia is also actively considering whether to 
introduce DPAs.  
Although a number of jurisdictions have now provided guidance 
on the benefits of cooperation and self-reporting, both corporates 
and individuals should expect enforcement authorities globally to 
continue to be aggressive when cases so merit.  The DOJ’s decision-
making around the Yates memo and concerns related to “piling on” 
will not change this fact of life for parties caught in the crosshairs of 
a U.S. regulatory investigation, although such guidance, assuming it 
is forthcoming, may help further clarify best practice in the area of 
cross-border investigations.
Outside of the U.S., international regulators are also continuing to 
press ahead with their enforcement priorities.  For example, in 2017, 
the U.K. Financial Conduct Authority (“FCA”), for its part, issued 
its largest-ever anti-money laundering penalty against Deutsche 
Bank for failing to implement adequate anti-money laundering 
controls, know-your-customer procedures and automated systems 
for detecting suspicious trades.  In addition to the £163 million FCA 
fine, the New York Department of Financial Services imposed a 
fine of $425 million for engaging in a purported money laundering 
scheme by using “mirror trades” to move money out of Russia.  The 
World Cup and Lava Jato investigations also continue to produce 
global headlines, prosecutions and settlements. 
A number of noteworthy individual prosecutions were also announced 
in 2017.  For example, in November 2017 the DOJ announced that 
three former Rolls-Royce employees and an individual who worked 
for a consulting firm instructed by a former Rolls-Royce customer 
had pleaded guilty and that a fifth individual, who worked as an 
intermediary for Rolls-Royce, had been indicted in connection with 
bribery and corruption offences.  That same month, two former 
executives of the Dutch company SBM Offshore NV pleaded guilty 
to conspiracy to violate the FCPA.  

As the new U.S. administration settled in this year, the U.S. 
Department of Justice (“DOJ”) and the Securities and Exchange 
Commission (“SEC”), among other U.S. enforcement authorities, 
have continued to show a commitment to prosecute and regulate 
business crimes and related regulatory issues, as evidenced by a 
number of significant, well-publicised prosecutions and settlements.
Yet, uncertainty remains within the investigations defence bar 
regarding the future of white-collar enforcement under Attorney 
General Sessions.  For example, commentators and practitioners 
have questioned whether the DOJ will: (i) continue to prioritise 
the prosecution of white-collar crimes – in terms of funding and 
focus – over other Department priorities, including drug offences, 
violent crime and immigration; (ii) articulate new policies to 
improve coordination and avoid “piling on” with duplicative 
financial sanctions by regulators in multi-jurisdictional enforcement 
proceedings; and (iii) amend the 2015 “Yates Memorandum”, 
which issued guidance to DOJ criminal and civil prosecutors about 
the importance of individual accountability in civil and criminal 
investigations. 
While we do not have a crystal ball regarding DOJ priorities and 
funding for the next three years, it seems evident that the DOJ 
(and SEC) will continue working to provide increased certainty to 
corporate defendants with respect to enforcement processes.  This 
was aptly demonstrated by the recently announced Foreign Corrupt 
Practices Act (“FCPA”) Corporate Enforcement Policy, which 
makes the 2016 FCPA Pilot Program a permanent DOJ policy.  
Under this Policy, if an entity voluntarily self-discloses an FCPA 
violation, cooperates fully, and appropriately remediates the issues, 
it can avoid prosecution unless aggravating circumstances exist or 
the offender is a criminal recidivist.  If prosecution is warranted, the 
DOJ may still recommend a 50 percent reduction off the low end 
of the fine range for entities that self-reported the misconduct and 
a 25 percent reduction for entities that did not self-report but fully 
cooperated and timely and appropriately remediated per the Policy’s 
standards.
The DOJ’s decision to provide clarity regarding FCPA enforcement 
is welcome news for practitioners and corporates, as the DOJ 
continues to drive a large percentage of significant international 
anti-corruption investigations.  It is also important because the 
U.S. approach to the investigation, prosecution and resolution of 
business crimes has often served to inspire changes in the legal 
regimes of other countries.  For example, the U.K.’s use of Deferred 
Prosecution Agreements (“DPAs”) has moved it closer to the U.S. 
approach.  Indeed, in 2017, the Serious Fraud Office (“SFO”) used 
DPAs to resolve two of the most significant enforcement actions on 
its docket in recent memory: against Rolls-Royce on bribery-related 
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■ duties, benefits, and other factors to consider in deciding 
whether to launch an internal investigation;

■ the process and potential effects of voluntary disclosure to 
civil and criminal enforcement authorities;

■ strategies for cooperating with law enforcement authorities in 
multi-jurisdictional investigations; and

■ the structuring, planning, execution, and internal reporting of 
investigations.

In this guide, we and our fellow contributors aim to provide 
readers with an introduction to the key aspects of corporate 
internal investigations globally in today’s enforcement landscape.  
This guide also helps to highlight and focus on new or increased 
risks and challenges that corporates may face with respect to 
enforcement and regulation, which are unlikely to abate given the 
increased whistleblower activity and aggressive multi-jurisdictional 
government investigations of recent years.  
We hope that this 2018 edition of The International Comparative 
Legal Guide to: Corporate Investigations will provide a valuable 
introduction to the key  considerations steering internal investigations 
today and provide you with a helpful resource to help you confront 
significant questions relating to the scope, nature and timing of 
internal investigations.  We would like to thank Global Legal Group 
for giving us and our fellow contributors the opportunity to share 
our insights.

Acknowledgment
The authors would like to thank Sabrina Mannai for her invaluable 
assistance in the preparation of this chapter.

Another important topic that has received attention in multiple 
jurisdictions this year revolves around the applicability of 
privilege protection over attorney-client communications or 
attorney work product.  Even in jurisdictions where privilege 
protection is recognised, practitioners need to be aware that 
there may be significant legal and practical differences that may 
impact internal investigations and interactions with enforcement 
authorities.  In the U.K., for example, a May 2017 High Court 
judgment (that is currently being appealed) would significantly 
limit the circumstances in which a company conducting an internal 
investigation prior to initiation of formal criminal proceedings 
could successfully claim litigation privilege over work product 
generated during the investigation.  In another decision, the 
English High Court further restricted the scope of privilege by 
refusing to grant protection to notes of interviews of current or 
former employees.  The Swiss Federal Supreme Court adopted a 
similar stance in investigations relating to the Swiss Anti-Money 
Laundering Act.  These judgments could dramatically impact the 
practice of internal investigations in the U.K. and Switzerland, 
particularly those that are undertaken to address whistleblower 
allegations or compliance concerns absent a formal inquiry from 
an external regulator, and further complicate multi-agency, multi-
jurisdictional investigations. 
These developments, and others, are discussed in Global Legal 
Group’s The International Comparative Legal Guide to: Corporate 
Investigations 2018, where leading practitioners have shared 
their insights on practices, developments, and trends in internal 
investigations in 20 countries, including with respect to the 
following areas:

Skadden, Arps, Slate, Meagher & Flom LLP Introduction
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Skadden, Arps, Slate, Meagher & Flom LLP Introduction

The Government Enforcement and White-Collar Crime practice of Skadden, Arps, Slate, Meagher & Flom LLP and affiliates is an internationally 
recognised leader in the representation of corporations, boards of directors, management, and other individuals in connection with a broad range of 
government investigations, enforcement actions, internal investigations, and white-collar criminal investigations and litigation.  The close coordination 
between criminal and civil regulatory authorities when investigating allegations of wrongdoing has increasingly blurred the line separating criminal, 
civil, and administrative offences, resulting in heightened risks when conducting business, both domestically and internationally.  Skadden is well 
positioned to help clients navigate the legal landscape when business conduct results in concurrent criminal, civil, and/or administrative proceedings 
that require a strategically coordinated response.

Keith Krakaur is head of the firm’s European Government Enforcement 
and White-Collar Crime practice.  With over 30 years of experience, 
he represents corporations, their board committees, directors, officers, 
and employees in criminal and regulatory investigations and at trial.  
Mr. Krakaur has represented numerous institutions and individuals 
in cross-border investigations, including those relating to economic 
sanctions, corrupt practices, money laundering, and tax fraud.

Keith D. Krakaur
Skadden, Arps, Slate, Meagher & Flom LLP 
40 Bank Street
Canary Wharf
London E14 5DS
United Kingdom

Tel: +44 20 7519 7100
Email: keith.krakaur@skadden.com
URL: www.skadden.com

Ryan Junck represents corporations and individuals in U.S. and 
multinational regulatory investigations, including those brought by the 
Department of Justice, the Securities and Exchange Commission, 
state attorneys general, district attorneys, the Office of Foreign 
Assets Control, the Federal Reserve, the U.S. Congress and various 
international regulators, such as the Serious Fraud Office.  Mr. Junck 
has conducted numerous internal investigations and has substantial 
experience representing clients in cross-border matters, including 
investigations concerning insider trading, financial fraud, the Foreign 
Corrupt Practices Act and economic sanctions laws.  He is ranked 
as a leading lawyer in Chambers UK and is described by sources as 
“truly excellent” in the U.K. edition of The Legal 500.  Mr. Junck also 
was named a Transatlantic Rising Star at the 2016 American Lawyer 
Transatlantic Legal Awards.

Ryan Junck
Skadden, Arps, Slate, Meagher & Flom LLP
40 Bank Street
Canary Wharf
London E14 5DS
United Kingdom

Tel: +44 20 7519 7006
Email: ryan.junck@skadden.com
URL: www.skadden.com
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