
D
uring the 2017-2018 term, 
the U.S. Supreme Court 
issued several rulings 
that will have far-reach-
ing implications for 

employers. This month’s column 
reviews two of those key decisions. 
The first addresses whether compa-
nies may use class action waivers 
in employment arbitration agree-
ments to restrict workers from 
taking joint legal action over work-
place issues. The second resolves 
whether the anti-retaliation provi-
sion of the Dodd-Frank Wall Street 
Reform and Consumer Protection 
Act (Dodd-Frank) protects employ-
ees who report potential securities 
law violations internally but not to 
the Securities and Exchange Com-
mission (SEC).

Class Waivers

In a monumental decision, the 
court in Epic Systems v. Lewis, 137 
S.Ct. 809 (2017), resolved a federal 

appellate court split and upheld the 
enforceability of employment arbi-
tration agreements containing class 
and collective action waivers. In a 
5-4 ruling, the court held the Federal 
Arbitration Act (FAA) mandates the 

enforcement of arbitration agree-
ments and the right to pursue class 
or collective relief is not protected 
concerted activity under Section 7 
of the National Labor Relations Act 
(NLRA).

This issue arose in January 2012, 
when the National Labor Rela-
tions Board (NLRB) ruled in D.R. 
Horton, 357 NLRB No. 184 (2012), 
that employers may not use class 
action waivers in arbitration agree-
ments with employees covered by 
the NLRA, reasoning such waiv-
ers limit employees’ rights under 
the NLRA to engage in “concerted 
activities” in pursuit of “mutual aid 
or protection.” Most federal courts 
disagreed with the NLRB’s reason-
ing, including the U.S. Court of 
Appeals for the Fifth Circuit, which 
refused to enforce the NLRB’s D.R. 
Horton decision and again refused 
to enforce the board’s similar ruling 
in Murphy Oil USA, Inc., 361 NLRB 
No. 72 (2014). See Murphy Oil U.S.A. 
v. National Labor Relations Board, 
808 F.3d 1013 (5th Cir. 2015); D.R. 
Horton v. National Labor Relations 
Board, 737 F.3d 344 (5th Cir. 2013). 
In 2016, the Second Circuit Court of 
Appeals took the same view as the 
Fifth Circuit in Patterson v. Raymours 
Furniture Co., No. 15-2820 (2d Cir. 
Sept. 2, 2016).

However, in May 2016, the Seventh 
Circuit, in the Epic case, became the 
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first federal appellate court to agree 
with the NLRB. See Lewis v. Epic 
Systems, No. 15-2997 (7th Cir. 2016) 
In Epic, an employee of a health care 
software company signed an arbitra-
tion agreement that stated “wage-
and-hour claims could be brought 
only through individual arbitration,” 
and waived employees’ “rights to 
participate in ... any class, collec-
tive, or representative proceeding.” 
Nevertheless, the employee later 
brought a collective action lawsuit 
against his employer, alleging the 
company “misclassified him and 
his fellow technical writers” and 
“deprived them of overtime pay” in 
violation of the Fair Labor Standards 
Act. The company moved to dismiss 
and compel arbitration, maintaining 
the claims were subject to the arbi-
tration agreement, but the employee 
argued the agreement’s collective 
action waiver violated the NLRA and 
was unenforceable. The Seventh 
Circuit held not only that the col-
lective action waiver was unlawful 
under the NLRA but, based on that 
illegality, the arbitration agreement 
also was unenforceable under the 
FAA’s “saving clause,” which allows 
a court to render an arbitration 
agreement unenforceable on legal 
or equitable grounds. The Ninth Cir-
cuit followed suit in August 2016 in 
Ernst & Young v. Morris, No. 13-16599 
(9th Cir. Aug. 22, 2016).

The Supreme Court granted cer-
tiorari and consolidated three cases 
to resolve the split: Epic Systems 
v. Lewis (Seventh Circuit), Ernst 
& Young v. Morris (Ninth Circuit), 
and NLRB v. Murphy Oil USA, (Fifth 
Circuit). Upholding the collective 

action waiver, the majority, in an 
opinion written by Justice Neil Gor-
such, concluded:

The policy may be debatable 
but the law is clear: Congress has 
instructed that arbitration agree-
ments like those before us must be 
enforced as written. While Congress 
is of course always free to amend 
this judgment, we see nothing sug-
gesting it did so in the NLRA—much 
less that it manifested a clear inten-
tion to displace the Arbitration Act.

The court began by reviewing the 
FAA’s liberal federal policy favoring 
arbitration agreements and the 
requirement that courts rigorous-
ly enforce arbitration agreements 

according to their terms. The court 
next rejected each of the argu-
ments asserted by the NLRB and 
the employees. First, it found the 
FAA’s saving clause applies only 
to generally acceptable contract 
defenses such as fraud, duress or 
unconscionability, and does not 
“offer ... refuge for defenses that ... 
derive their meaning from the fact 
that an agreement to arbitrate is at 
issue.” Second, the court disagreed 
with the argument that the NLRA 
(1935) should be controlling since 
it was enacted after the FAA (1925), 
explaining that Section 7 of the 

NLRA focuses on the right to orga-
nize unions and bargain collectively 
and “does not even hint at a wish 
to displace the Arbitration Act.” 
Finally, the court declined to give 
Chevron deference to the NLRB’s 
interpretation of the NLRA in D.R. 
Horton, reasoning the NLRB sought 
to interpret the NLRA in a way that 
would “limit the work of a second 
statute” that it does not administer.

In a forceful dissent, the minority, 
led by Justice Ruth Bader Ginsburg, 
called the decision “egregiously 
wrong,” asserting that “employees’ 
right to engage in collective employ-
ment litigation and shielding that 
right from employer blockage are 
firmly rooted in the NLRA’s design.” 
The dissent pronounced that “the 
inevitable result of [the Epic] deci-
sion will be the underenforcement of 
federal and state statutes designed 
to advance the well-being of vulner-
able workers,” who will now “be 
disinclined to pursue small-value 
claims when confined to proceed-
ing one-by-one.”

The Supreme Court has agreed 
to hear next term another arbitra-
tion agreement case, Lamps Plus v. 
Varela (No. 17-988), which focuses 
on whether class arbitration is 
required when the agreement uses 
only general language regarding 
arbitration. Employers who wish to 
prohibit class-actions through arbi-
tration agreements should ensure 
their arbitration agreements are 
clearly worded to inform employees 
of the class-action waiver. In addi-
tion, implications under state laws 
prohibiting arbitration of certain 
types of claims—such as New York’s 
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Employers can expect that Digi-
tal Realty will trigger an increase 
in the frequency of employee 
reports of potential securities 
violations to the SEC, even in 
cases where the employee has 
reported the issue internally.



new law prohibiting mandatory arbi-
tration of sexual harassment claims 
(effective July 2018)—will require 
consideration of whether the FAA 
preempts state law.

Whistleblower Protections

Resolving another circuit court 
split, the court in Digital Realty 
Trust v. Paul Somers, 138 S.Ct. 767 
(2018), unanimously held that to be 
protected by Dodd-Frank’s anti-retal-
iation measures, employees must 
take their good faith allegations of 
securities law violations directly to 
the SEC. The court found the defi-
nition of “whistleblower” does not 
include those who only report vio-
lations through internal channels.

Section 21-F of Dodd-Frank estab-
lishes a bounty incentive program 
for individuals who provide informa-
tion to the SEC that results in suc-
cessful enforcement actions. Section 
21F(a)(6) defines “whistleblower” 
as any person who provides “infor-
mation relating to a violation of the 
securities laws to the [SEC].” Regula-
tions adopted by the SEC, however, 
provided that for purposes of Dodd-
Frank’s anti-retaliation protections, 
“you are a whistleblower if you pro-
vide that information in a manner 
described in Section 21F(h)(1)(A) of 
the Exchange Act.”  17 C.F.R. Section 
240.21F-2. Dodd-Frank’s anti-retalia-
tion provision at Section 21F(h)(1)
(A) in turn protects whistleblowers 
if they: provide information to the 
SEC, initiate, testify, or assist in an 
investigation, judicial, or administra-
tive action of the SEC based on such 
information, or make disclosures 
required or protected under certain 

federal laws, rules and regulations 
including the Sarbanes-Oxley Act 
(SOX). Notably, under SOX employ-
ees are entitled to anti-retaliation 
protections if they report a sus-
pected violation either internally 
to their employer or externally to 
the government.

In Digital Realty, the plaintiff 
alleged his former employer retali-
ated against him in violation of 
Dodd-Frank’s anti-retaliation pro-
vision by terminating his employ-
ment for making internal complaints 
about securities violations to senior 
management. The company moved 
to dismiss his claims, arguing the 
plaintiff had not reported his com-
plaint directly to the SEC, as Dodd-
Frank’s definition of “whistleblower” 
requires. The California district 
court denied the company’s motion 
to dismiss and the Ninth Circuit 
Court of Appeals affirmed the dis-
missal, finding Dodd-Frank’s anti-
retaliation provision protects both 
whistleblowers who report matters 
to the SEC as well as those who 
only make internal reports to their 
employer. The Ninth Circuit rea-
soned that applying the definition 
of “whistleblower” under Section 
21F(a)(6) of Dodd-Frank to Dodd-
Frank’s anti-retaliation provision 
would improperly narrow protec-
tions for an individual who made 
disclosures protected under SOX.

The Supreme Court reversed, 
rejecting the interpretation of 
Dodd-Frank’s anti-retaliatory pro-
tections established by SEC regu-
lations and accepted by the Ninth 
Circuit. The court held that Dodd-
Frank’s plain text makes clear that 

the statute’s anti-retaliatory protec-
tions, not just its bounty incentives, 
apply only to whistleblowers who 
report securities law violations to 
the SEC. The court stressed that 
its interpretation was consistent 
with the “core objective” of Dodd-
Frank’s whistleblower protections—
“to motivate people who know of 
securities law violations to tell 
the SEC.”

Employers can expect that Digi-
tal Realty will trigger an increase in 
the frequency of employee reports 
of potential securities violations to 
the SEC, even in cases where the 
employee has reported the issue 
internally. This ruling, however, 
should not change how compa-
nies generally should respond to 
whistleblowers, whether or not the 
employer believes there has been 
a report to the SEC. Employers are 
advised to take seriously internal 
complaints that may point to viola-
tions of securities laws and refrain 
from retaliatory actions based on 
such complaints.
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