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A

lthough the Department
of Justice (DOJ) and the
Federal Trade Commission (FTC) are the principal merger enforcers in
this country, state attorneys general
(state AGs) can, and often do, play a
major role in merger review as well.
State AGs have the authority to challenge mergers and acquisitions under
federal antitrust laws and most state
antitrust statutes, but they typically
only do so in partnership with federal
antitrust enforcers. This is because
state AGs have more limited resources
than their federal counterparts and do
not have access to the same enforcement tools granted to the DOJ and FTC
under the federal premerger review
process. Recently, however, states
have been active in merger enforcement, with state AGs opposing highprofile transactions both alongside,
and independent from, the federal
enforcers, including Bayer AG’s proposed $62 billion acquisition of Mon-
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santo. This potential uptick in state AG
merger enforcement offers a reminder
that states can pose a major obsta-

In addition to these procedural
advantages, there are strategic
and cost-related reasons why
state AGs typically partner with
federal antitrust enforcers when
investigating a transaction.
cle to merger clearance. This article
reviews the powers granted to states
under federal antitrust statutes and
discusses how some state AGs have
commenced an effort to assert more
influence in merger enforcement.
Legal Standard and Advantages
of Joint Federal-State Actions
State AGs have the express power
under Sections 4 and 16 of the Clayton

Act to independently sue to enjoin
a merger or acquisition. But State
AGs do not have access to the same
investigative tools as federal enforcers, such as automatically receiving
merger notifications under the HartScott-Rodino Antitrust Improvements
Act (HSR Act). For this reason, state
AGs more typically allow the federal
agencies to take the lead in merger
investigations and enforcement
actions, thus enabling states to conserve their limited resources and
benefit from the investigative tools
granted to the DOJ and FTC pursuant
to the HSR Act. The HSR Act contains
confidentiality provisions that prohibit the federal agencies from sharing information gathered pursuant to
the HSR Act with state AGs absent
the consent of the merging parties. In
order to avoid the burden of having
to comply with multiple demands for
information—that is, from the DOJ or
FTC under the HSR Act and from state
AGs through subpoena powers granted by state antitrust statutes—the
parties generally provide such consent. Upon receiving consent from the
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merging parties, the federal agencies
are permitted to provide state AGs
with copies of any issued civil investigative demands or second requests.
The states will typically then “piggy
back” on the federal investigation
by issuing subpoenas to the merging parties seeking “all information
and documents provided to [DOJ
or FTC],” thereby enabling them to
receive productions from the parties
that are identical to those obtained
by DOJ or FTC. Alternatively, state
AGs can ask the merging firms to
voluntarily provide their productions
to states under the NAAG Compact,
which the National Association of
Attorneys General (NAAG) issued
in 1987. The compact provides that
merging firms can voluntarily give
their initial HSR filings and second
request productions to a “liaison
state,” which in turn can make them
available to interested states who are
parties to the compact, thus simplifying the process.
In addition to these procedural
advantages, there are strategic and
cost-related reasons why state AGs
typically partner with federal antitrust
enforcers when investigating a transaction. For example, it is common for
state AGs and the federal agencies to
coordinate during the investigation
and discuss their respective findings
and analyses. Upon the consent of the
parties, state representatives can also
attend depositions and participate
in third-party interviews performed
by the federal agency investigating

the merger. Further, if the states and
the federal agency decide to sue to
enjoin a transaction, they can file a
joint complaint and work together
throughout the litigation to reach
mutually acceptable consent decrees
with the merging parties. These attendant benefits of partnering with the
federal agency reviewing a transaction greatly reduce the amount of
resources that state AGs must commit to merger investigations, thus
making it possible for them to allocate
resources to other regulatory matters
affecting their states.
State AGs Suing Independently
or as Part of a Multi-State Working
Group
Although state AGs usually investigate and challenge transactions in
partnership with federal antitrust
enforcers, they sometimes do so
independently or as part of an independent multi-state working group.
As discussed above, merger investigations and enforcement actions are
costly and time consuming, requiring
significant commitments of personnel and resources. Further, in the
absence of federal support, state
AGs are restricted to the investigative tools provided by state antitrust
statutes and the Federal Rules of Civil
Procedure. Forming a multi-state
working group helps relieve some
of these burdens, however, allowing
participating State AGs to coordinate
responsibilities and share in costs.
These strategic disadvantages notwithstanding, state AG merger chal-

lenges are not prejudiced by contrary
enforcement decisions by the DOJ or
FTC. Indeed, in considering whether
to permit a state AG merger challenge
to go forward, courts generally give
limited precedential weight to the
respective federal antitrust agency’s
decision not to challenge the transaction, see, e.g., State of California v.
Valero Energy, No. C 17-03786 WHA,
2017 WL 3705059 (N.D. Cal. Aug 28,
2017) (noting that the FTC had taken
no action to block the deal, but finding that the state had “raised serious
questions regarding whether the proposed transactions will have anticompetitive effects”), even in cases where
the DOJ has published a detailed competitive impact statement as part of a
settlement and consent decree.
Despite the strategic and costrelated disadvantages of challenging
a merger without federal support,
there have been several state-only
enforcement actions over the past
two years. This potential uptick
in state-only merger enforcement
activity appears to be the result of
concern among some state AGs that
the Trump administration will be
less active in merger enforcement.
For example, at the ABA Section
of Antitrust Law Spring Meeting in
May 2017, Beau Buffier, the chief of
the Antitrust Bureau of the Office of
the Attorney General of New York,
said that New York and other states
were preparing to step in should the
federal agencies not be vigilant. He
also noted that the New York AG and
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other state AG offices were improving
their standalone merger enforcement
capabilities by committing additional
resources to their antitrust divisions
and upgrading internal investigative
tools, such as e-discovery platforms.
These developments, along with
recent high-profile state merger challenges, suggest that states may be
increasing their enforcement efforts
due to a perceived reduction in federal enforcement.

 ecent High-Profile State
R
Enforcement Actions
Recent state AG merger enforcement actions illustrate that statelevel merger enforcement activity is
potentially on the rise, and state AGs
are willing to bring their own merger investigations and lawsuits even
in the absence of action from their
federal counterparts. For example,
in June 2017, the California AG independently sued to block the proposed
acquisition of two San Francisco-area
petroleum terminals by Valero Energy
Corp., despite the fact that the FTC
had declined to challenge the proposed transaction. The California AG
brought its action under the Clayton
Act and the California Business and
Professional Code, arguing that the
acquisition would give Valero Energy
control of the only remaining petroleum refineries with spare capacity
in the state, thereby enabling it to
sharply increase gas prices. Faced
with the uncertainty and expense of
defending against a lengthy taxpayer-

funded lawsuit, Valero abandoned the
deal and the California AG touted the
outcome as a win for Californians.
This is the sort of transaction that
the federal agencies typically leave to
the state AG to enforce, because the
assets involved were located within
a single state and had little effect on
other states.
Similarly, in August, five state
AGs—from California, Iowa, Massachusetts, Mississippi and Oregon—
broke with the DOJ and announced
their opposition to Bayer AG’s $62

State-level merger activity may
be on the rise, and state AGs
may be increasingly willing to
bring their own merger challenges even in the absence of
action from the DOJ or FTC.
billion acquisition of Monsanto,
which the DOJ had decided to permit to close with conditions. In a
comment letter opposing the DOJ’s
decision, the state AGs argued that
the $9 billion divestiture remedy
that the parties had agreed to in
exchange for federal clearance
failed to adequately address the
increased market concentration
and consumer harm that may result
from the merger. Public comment
must remain open for at least 60
days before a federal court may
accept the agreement between the
DOJ and the merging parties and
enter a final judgment on the merger.
Then, the five state AGs opposing

the proposed judgement will have to
decide whether to sue to block the
transaction on their own, despite
the fact that the DOJ has already
allowed it.

Conclusion
State AGs can, and increasingly do,
play a major role in merger enforcement. Although state AGs typically
investigate and challenge mergers in
partnership with the federal antitrust
enforcers on account of the strategic
and cost-saving advantages of joint
federal-state actions, they occasionally
do so on their own or as part of a multistate working group. Recently, states
have been active in merger enforcement, with state AGs opposing several
high-profile transactions that federal
enforcers allowed to proceed, including
Valero’s attempted acquisition of petroleum refineries in 2017 and Bayer’s current proposal to acquire Monsanto.
These actions suggest that state-level
merger activity may be on the rise, and
state AGs may be increasingly willing
to bring their own merger challenges
even in the absence of action from the
DOJ or FTC.
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