Where Do the US Government’s
FCPA Cases Come From?
October 2018
you have
have any
any questions
questions regarding
regarding the
IfIf you
matters
discussed
in this
memorandum,
the
matters
discussed
in this
please contact please
the following
memorandum,
contactattorneys
the
or call your
regular
Skadden
contact.
attorneys
listed
on the
last page
or
call your regular Skadden contact.

Gary DiBianco
Partner / Washington, D.C.
202.371.7858
gary.dibianco@skadden.com
Warren Feldman
Partner / New York
212.735.2420
warren.feldman@skadden.com
Kara Roseen
Associate / Washington, D.C.
202.371.7026
kara.roseen@skadden.com

There have long been questions as to how the Department of Justice (DOJ) and Securities and Exchange Commission (SEC) begin their Foreign Corrupt Practices Act
(FCPA) cases. We have analyzed 65 publicly reported FCPA corporate resolutions by
the DOJ and SEC from January 2015 to the present and grouped the cases into three
general categories:
1. voluntary self-disclosure cases, which constitute just over one-third of settled FCPA
matters during the time period;
2. DOJ- or SEC-initiated investigations, which constitute the plurality of settled FCPA
matters from this period; and
3. investigations initiated by authorities outside the U.S. and that the DOJ or SEC
joined, which have significantly increased over the past three years.
In addition, four of the publicly disclosed resolutions in the period are repeat settlements
in which the DOJ and SEC noted either a breach of a prior agreement or focused on
conduct similar to the prior violations. As set forth with examples here, we have identified
certain general trends that provide guidance to in-house lawyers, C-suite executives,
audit committees and boards in considering their investigation, disclosure and remediation strategies when faced with a potential anti-corruption compliance issue.
Voluntary Self-Disclosures
Of the published settlements since January 2015, 22 were described by the DOJ and
SEC as voluntarily self-disclosed to U.S. law enforcement prior to an imminent threat
of investigation. We recognize that the public settlements do not account for cases that
were voluntarily disclosed and not pursued by authorities or closed without a public
declination. Nevertheless, the analysis reflects that two-thirds of cases that are serious
enough to proceed to a settlement do not come from voluntary disclosures.
In addition:
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-- On balance (though with a few exceptions), voluntary disclosure cases involve smaller
payments and lower profits than cases initiated by U.S. or non-U.S. authorities.
-- In a number of voluntary disclosure cases, the DOJ has entered into Non-Prosecution
Agreements (NPAs) or declinations of prosecution. Consistent with DOJ’s FCPA
corporate enforcement policy announced in November 2017, recent DOJ declinations
have required disgorgement of profits from the improper conduct. SEC resolutions
similarly provide credit for self-disclosure.
-- Voluntary disclosure cases frequently involve active remediation by the disclosing
company and, as a result of self-disclosure and remediation, are less likely to result in
the appointment of an independent external monitor.
US FCPA Cases
DOJ- and SEC-Initiated
Investigations (24)

Repeat Settlements (4)

Voluntary Self-Disclosures (22)

Investigations by
Non-U.S. Authorities (15)
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Notable Voluntary Self-Disclosures
Case

DOJ

SEC

Guralp Systems Limited

Declination

No SEC action (not an SEC registrant)

Declination with $94,000 disgorgement

No SEC action (not an SEC registrant)

Declination with $4M disgorgement

No SEC action (not an SEC registrant)

Declination with $7.8M disgorgement and $3.4M
forfeiture

No SEC action (not an SEC registrant)

Three-year nonprosecution agreement (NPA) with
$20.5M criminal penalty

Cease and Desist Order (C&D Order) with $51.2M
disgorgement and $4.1M prejudgment interest

NPA with $3.4M penalty for BK Medical

C&D Order with $7.67M disgorgement and $3.81M
prejudgment interest

Declination

NPA with $652,00 disgorgement and $19,000
prejudgment interest

Declination

NPA with $291,000 disgorgement and $30,000
prejudgment interest

NPA with $14.5M criminal fine for Parametric
Technology

C&D Order with $11.8M disgorgement and $1.7M
prejudgment interest for PTC

August 2018

Insurance Corporation
of Barbados Limited
August 2018

CDM Smith, Inc.
June 2017

Linde North America Inc.
June 2017

General Cable
December 2016

Analogic Corporation
and BK Medical
June 2016

Re: Akamai Technologies, Inc.
June 2016

Nortek, Inc.
June 2016

PTC Inc. and Parametric
Technology
February 2016

DOJ- and SEC-Initiated Investigations
Through their own investigative efforts or based on whistleblower or other sources (but not the putative defendant
company itself), the plurality of settled cases come from investigations initiated by the SEC and DOJ, a total of 24 cases.
Of these, seven involved settlement agreements with both the
DOJ and SEC, 14 involved settlements with the SEC only (and
either no action by the DOJ or an express declination), and three
involved settlements with the DOJ only.
In settlements involving both the SEC and DOJ, the SEC either
sought only disgorgement of profit (with prejudgment interest), or disgorgement and a civil penalty but deemed the civil
penalty satisfied by a criminal fine paid to the DOJ (such as the
settlements with PTC/Parametric Technologies, Credit Suisse
and Och-Ziff). In SEC-only matters, the SEC frequently sought
both a civil money penalty and disgorgement of profits (such as
the settlements with Johnson Controls, Anheuser In-Bev, BHP
Billiton and Mead Johnson).
For cases that were serious enough to proceed to DOJ enforcement action in this category, the majority of matters were

resolved with a deferred prosecution agreement (DPA) or parent
DPA and subsidiary guilty plea. In these investigations, the DOJ
is becoming increasingly transparent about the level of credit
granted for cooperation, with a 25 percent discount from the
low end of the U.S. Sentencing Guidelines range provided for
full cooperation (as defined by the DOJ). Unsurprisingly, these
cases also included more onerous post-settlement compliance
reporting obligations or independent monitoring than voluntary
disclosure cases.
In addition:
-- Although U.S. officials have spoken publicly about no longer
conducting “industry sweeps,” several of the settlements in this
category are the result of general inquiries to companies in a
specific industry sector. For example, the DOJ- and SEC-initiated investigations to assess whether financial institutions
provided jobs or other benefits to relatives of Chinese government officials to secure mandates, which led to broader review
of practices in this area. Similarly, the SEC examined practices
relating to financial institutions’ business development with
sovereign wealth funds, also leading financial institutions to
review their policies and practices in this area.
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-- Regardless of whether the term “sweeps” is used, the DOJ
and SEC continue to pursue leads from ongoing investigations, which frequently implicate more than one company in
an industry sub-sector and geography. Such investigations
underscore the importance of continued risk assessments and
enhancements to compliance programs, including ensuring
familiarity with the investigations and enforcement actions in a
company’s specific industry and places of operation.
-- Several investigations resulted from whistleblower reports
made to the DOJ and SEC. In some instances, the whistleblowers had first contacted the subject company and the company
had initiated an internal investigation but had not voluntarily

self-disclosed the issue to the DOJ and SEC. In such matters,
companies that provided full cooperation to the DOJ received
credit for doing so. However, the DOJ and SEC also noted
instances in which a company’s initial investigation was
insufficiently thorough or robust, or in which disclosures to the
agencies were incomplete, and accordingly settlement terms
were more stringent. These matters emphasize the care with
which a company, its board and its advisers should consider
the initial scope of an internal investigation and the decision of
whether to make voluntary disclosures, given that regulators
have a high level of sophistication when evaluating a company’s response to whistleblower issues.

Notable DOJ- and SEC-Initiated Investigations
Case

DOJ

SEC

Credit Suisse Hong Kong Ltd.

NPA with $47M criminal penalty

C&D Order with $24.9M disgorgement and $4.8M
prejudgment interest

Three-year deferred prosecution agreement (DPA) with
$137.4M criminal penalty

C&D Order with $126.9M disgorgement and $16.3M
prejudgment interest

No DOJ action

C&D Order with $950K civil penalty

DPA with $2M criminal penalty, due to inability to pay

No SEC action (not an SEC registrant)

No DOJ action

C&D Order with $3.3M disgorgement, $495K
prejudgment interest and $9.2M civil penalty

Three-year NPA in January 2017 with $6.96M criminal
penalty

C&D Order in April 2016 with $9M civil penalty

DPA with $283.1M criminal penalty

C&D Order with $214.6M disgorgement and $21.5M
prejudgment interest

NPA with $72M criminal penalty

C&D Order with $105.5M disgorgement and $25M
prejudgment interest

October 2016

DPA with $107M criminal penalty (including possibly a
credit for disgorgement paid to Brazilian authorities)

Settled civil complaint with $83.8M
disgorgement and $14.4M prejudgment interest

Olympus Latin America, Inc.

DPA with $22.8M penalty

No SEC action (not an SEC registrant)

May 2018 and June 2018

Panasonic Avionics
Corporation
April 2018

Kinross Gold Corporation
March 2018

Transport Logistics
International, Inc.
January 2018

Alere
September 2017

Las Vegas Sands
April 2016 and January 2017

Teva Pharmaceutical
Industries Ltd.
December 2016

JPMorgan Securities
(Asia Pacific) Limited
November 2016

Embraer S.A.

March 2016
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Investigations by Non-U.S. Authorities
There has been a significant increase in enforcement of
anti-corruption laws by non-U.S. authorities, resulting in several
multijurisdictional investigations that each involve multiple
companies and individuals. We have grouped DOJ and SEC
enforcement actions into this third category (as opposed to the
second category above) where publicly available information
indicates that the investigations were initiated by authorities
outside of the United States. The Brazilian Lava Jato investigation, for example, has resulted to date in four settlements that
include U.S. authorities (Odebrecht and Braskem, SBM, Keppel
and, most recently, Petrobras). In the pharmaceutical sector,

well-publicized investigations of Glaxo-Smith Kline by Chinese
authorities led to inquiries by U.S. authorities to several pharmaceutical companies operating in China. While both the DOJ and
SEC are reported to have been involved in the investigations of
the matters, the SEC took the lead in settlements and the DOJ
largely declined prosecutions (for companies including Mead
Johnson, AstraZeneca and Bristol Myers-Squibb). Even where
investigations began outside of the U.S., the experience of U.S.
authorities and the legal theories available to them have resulted
in U.S. authorities taking a significant role in resolving large
matters. These cases have tended to involve significant penalties,
DPAs or guilty pleas and post-settlement monitorship.

Notable Investigations by Non-U.S. Authorities
Case

DOJ

SEC

Legg Mason, Inc.

NPA with $32.6M criminal penalty and $31.6M
disgorgement

C&D Order with $27.6M disgorgement and $6.9M
prejudgement interest

DPA for Société Générale; guilty plea by SGA Société
Générale with $585M criminal penalty (half to PNF)

No SEC action

June 2018

Société Générale S.A.
June 2018

Keppel Offshore & Marine Ltd. DPA for Keppel Offshore & Marine Ltd.; guilty plea by

No SEC action (not an SEC registrant)

December 2017

Keppel Offshore & Marine USA with $422.2M criminal
penalty ($105.5M paid to U.S., $211.1M to Singapore
and $211.1M to Brazil)

SBM Offshore, N.V.

DPA for SBM Offshore, N.V.; guilty plea by SMB
Offshore USA with $238M total criminal penalty

No SEC action

DPA for Telia Company AB; guilty plea for Coscom LLC
with $274.6M criminal penalty (including orders for
amount paid to Dutch Public Prosecution Service)

C&D Order with $457M disgorgement. SEC credited
$40 million forfeiture paid to DOJ

DPA with $15.5M criminal penalty

C&D Order with $15M civil penalty

DPA with $195M criminal penalty

No SEC action

Guilty pleas by both Odebrecht and Braskem

C&D Order against Braskem with $325M
disgorgement to be divided between
Brazil and the U.S.

November 2017

Telia Company AB
September 2017

Sociedad Química y Minera
de Chile S.A.
January 2017

Rolls-Royce plc
December 2016

Odebrecht and Braskem
December 2016

$4.5B criminal fine imposed on Odebrecht, subject to
credits and ability to pay, to be divided among Brazil,
Switzerland and the U.S. On April 11, 2017, the DOJ
reduced the fine owed to the U.S. to $93M due to the
company’s inability to pay the full fine
$632M criminal penalty imposed on Braskem, to be
divided among Brazil, Switzerland and the U.S.

GlaxoSmithKline plc

No DOJ action

C&D Order with $20M civil penalty

DPA with $420.3M criminal penalty and $40M forfeiture
(including credit for $230.1M to be paid to Dutch Public
Prosecution Service)

Settled civil complaint consent with $375M disgorgement, which was satisfied by payments made to DOJ
and Dutch Public Prosecution Service

September 2016

VimpelCom Ltd., et al.
February 2016
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Repeat Settlements
Four of the matters in the period involved companies that had
previously settled FCPA investigations with the DOJ and SEC.
Of these, one was in the oil and gas services sector and three
in the medical device sector — two industries that have been
significant focuses of anti-corruption enforcement. The DOJ and
SEC press releases accompanying these settlements emphasize
the government’s emphasis on ensuring compliance with each
company’s initial post-settlement obligations, and three of the
four repeat settlements imposed post-settlement independent
monitoring.

cited as demonstrating a company’s commitment to remedial
measures: (1) separation of individuals involved in misconduct;
and (2) terminating business relationships with and withholding
payments to third parties that facilitated or were implicated in
improper payments. The agencies appear to acknowledge the
challenges faced by non-U.S. labor and employment laws, and
have acknowledged remediation credit not only for termination
of employees but also for negotiated separations. As to terminating business relationships, the DOJ and SEC credit actions that
put compliance interests ahead of business interests and penalize
companies for the inverse.

Remediation

Conclusion

Remediation remains an important issue in the structure of
resolutions. The DOJ and SEC take as a baseline that a company
subject to investigation will carefully review its existing compliance program and make enhancements to policies, procedures
and personnel to address any weaknesses. Our analysis of
settlements indicate that two additional factors are frequently

While government investigations are inherently unpredictable,
careful analysis of prior settlements can provide a framework
for assessing voluntary disclosure advantages and disadvantages, government cooperation expectations, fine calculations
and best-practices remediation. We would be pleased to discuss
further any areas of our analysis that are of interest.
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