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Immigration in Flux

A

nticipated changes to
immigration regulations
could have significant
impact in the employment context. The
Department of Homeland Security
(DHS), in its fall 2018 regulatory
agenda (Fall Regulatory Agenda),
announced plans to implement new
rules to make the H-1B and H-4 visa
programs consistent with President Trump’s Buy American Hire
American Executive Order, signed
on April 18, 2017, which seeks to
create higher employment rates for
U.S. workers and ensure H-1B visas
are awarded to the most-skilled or
highest-paid beneficiaries. Subsequently, on Dec. 3, 2018, DHS and
United States Citizenship and Immigration Services (USCIS) published
a proposed regulation expected
to prioritize H-1B applications for
workers with advanced degrees
from American universities. Moreover, on Nov. 19, 2018, the Department of Labor (DOL) began requiring employers to use a new H-1B
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but will require certain protections
for workers.
This month’s column reviews
these recent federal initiatives and
how they will affect employers.
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labor condition application in order
to promote greater transparency
regarding the employment of foreign temporary workers.
In addition to these regulatory
changes, President Trump recently
reached an agreement with his Mexican and Canadian counterparts to
remain in a North American Trade

Several items on DHS’s Fall
Regulatory Agenda, which lists
regulations anticipated for the
rest of this year and into 2019,
relate to H-1B visas.
alliance and replace NAFTA with the
newly named United States-Mexico-Canada Agreement (USMCA). It
remains subject to ratification by
the legislative bodies of all three
countries. If ratified, USMCA is not
likely to have an impact on labor
mobility across the three countries

H-1B Visas
Several items on DHS’s Fall Regulatory Agenda, which lists regulations anticipated for the rest of
this year and into 2019, relate to
H-1B visas. The H-1B visa program
allows U.S. companies to temporarily employ foreign workers in
specialty occupations that require
the theoretical and practical application of a body of highly specialized knowledge and a bachelor's
degree or higher in the specific
specialty, or its equivalent. When
USCIS receives more than enough
petitions to reach the congressionally mandated H-1B cap, a computer-generated random selection
process, or lottery, is used to select
the petitions projected as needed
to reach the cap.
The Fall Regulatory Agenda set
forth DHS’s plans to propose a “Registration Requirement for Petitioners Seeking to File H-1B Petitions
on Behalf of Cap Subject Aliens,”
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consistent with the direction under
the Buy American and Hire American Executive Order to help ensure
H-1B visas are awarded to the mostskilled or highest-paid beneficiaries. Indeed, on Dec. 3, 2018, DHS
and USCIS published this proposed
new H-1B petition pre-registration
rule (Proposed Rule) in the Federal
Register for public review and comment through Jan. 2, 2019.
The Proposed Rule would make
two significant changes to the current H-1B visa program. First, the
Proposed Rule would require petitioners to pre-register with USCIS
electronically in advance in order
to participate in the H-1B lottery.
Only those candidates who timely
register and are then selected for
adjudication in the lottery would
proceed to submitting an H-1B
petition. In the past, employers
planning on filing an H-1B petition
would directly send the complete
H-1B petition packet to USCIS for
processing under the H-1B lottery.
One upside for employers is this
new procedure would only require
them to file petitions on behalf of
employees who are successful in
the lottery.
The second major change under
the Proposed Rule would increase
the likelihood that H-1B visas are
allocated to individuals who possess a master’s or higher degree
from a U.S. institution of higher
education. The Immigration and
Nationality Act (INA) provides
that each fiscal year 65,000 H-1B
visas are available to skilled

foreign workers. However, in
2004, Congress amended the INA
to exempt from each fiscal year’s
H-1B cap up to 20,000 H-1B petitions filed on behalf of aliens with
U.S.-earned master's, or higher,
degrees. Accordingly, the current
H-1B lottery system consists of
two rounds. Only individuals with
U.S. master's degrees or higher are
eligible to participate in the first
round, which awards 20,000 visas to
successful applicants. The second
round then allocates the remaining 65,000 slots from a much larger
pool of individuals with at least a
bachelor's degree, including those
individuals who were unsuccessful
in the first round. The Proposed
Rule would change the order of the
two rounds, by first selecting 65,000
individuals from the total pool of
all pre-registered applicants, and
then filling the remaining 20,000
exempt slots from a smaller pool
of only those applicants with a
master's degree or higher. DHS
predicts that this change would
likely award over 5,000 more H-1B
visas for individuals with advanced
degrees compared to the current
lottery procedure.
Employers filing H-1B visa petitions should be aware that these
proposed changes could be finalized and in place for the next April
2019 cap filings. While the demand
for H-1B visas has continued to
increase beyond the 85,000 cap
(approximately 199,000 petitions
were filed for 2018), employees
with advanced degrees would have

a better chance at receiving an H-1B
Visa under the Proposed Rule.
The Fall Regulatory Agenda also
indicated DHS’s plans to move forward with a rule titled “Strengthening the H-1B Nonimmigrant
Visa Classification Program” that
would revise the definition of “specialty occupation” under the INA
to increase focus on obtaining
the best and the brightest foreign
nationals via the H-1B program, and
revise the definition of employment
and employer-employee relationship to better protect U.S. workers
and wages. A proposed rule has not
been published to date.

H-4 Visas
H-4 visas are issued to immediate
family members of the H-1B visa
holders, including the employee’s
spouse and children under 21 years
of age. An Obama-era regulation
extended eligibility for employment
authorization to certain H-4 dependent spouses of H-1B visa holders,
and in 2017 alone USCIS approved
over 126,853 applications for work
permits for H-4 visa holders. However, DHS’s Fall Regulatory Agenda
indicated DHS’s intent to implement a rule that would terminate
the eligibility of certain spouses of
H-1B nonimmigrants to apply for
work authorization under the H-4
visa program. DHS explained that
some U.S. workers would benefit
from such a rule by having a better
chance at obtaining jobs that some
of the population of H-4 workers
currently hold.
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Although DHS has not yet published this proposed rule, on Nov.
16, 2018, House Representatives
Anna G. Eshoo and Zoe Lofgren
introduced the H-4 Employment
Protection Act which would prohibit the Trump administration
from revoking the work authorization of spouses of H-1B visa holders. Lofgren said, “Prohibiting H-1B
dependent spouses from working is
of no benefit to our country, and if
allowed to move forward, many of
these families that can contribute so
much to our workforce will simply
move to countries with a more sensible approach to immigration.” It is
too early to speculate how this issue
will play out for H-4 visa holders.

The Worker Complaint Form
(Form WH-4) also was updated in
October 2018 with new data fields
to better capture descriptions
of alleged program violations by
employers. The DOL explained
these changes are aimed at increasing compliance of the H-1B program, as well as providing greater
transparency about temporary
foreign employees.

identity.” In addition, the USMCA
includes specific employmentrelated provisions impacting the
automobile industry. In order to
qualify for zero tariffs, an automobile must have 75 percent of parts
made in the United States, Canada
or Mexico. This is a boost from the
current 62.5 percent requirement.
Starting in 2020, at least 30 percent
of the work done on the automobile
must also be completed by workUSMCA
ers earning at least $16 an hour. In
On Sept. 30, 2018, the United 2023, that percentage increases to
States, Mexico and Canada reached 40 percent for cars.
agreement to remain in a North
The USMCA still is subject to
American trade alliance. The new approval of Congress, as well as
agreement—USMCA—which is sub- legislative bodies in Mexico and
ject to ratification by the legisla- Canada. With a Democratic majortive bodies of all three countries, ity in the House next Congress, it
DOL Forms
may replace the 24-year-old NAFTA. remains unclear whether or not the
Effective Nov. 19, 2018, employers President Trump signed the USMCA USMCA will obtain the necessary
seeking to file H-1B petitions must on Nov. 30, 2018, and is expected to support.
use the DOL’s new Labor Condition submit it to Congress for approval
Application (Form ETA-9035). With early next year.
the new Labor Condition ApplicaThe USMCA adopts the same
tion, employers will now be required immigration provisions and visa
to provide more detailed informa- categories that existed under
tion about their H-1B employment NAFTA for the temporary entry of
conditions, including all places of business visitors or professional
employment where it employs H-1B employees (TN visas), intra-comworkers (e.g., client worksites), pany transfers for managers and
including for short periods of time; executives (L-1 visas), as well as
an estimate of the number of H-1B traders and investors (E-1 and E-2
workers at each place of intended visas). However, the USMCA adds
employment; clear identification an explicit commitment by all
of any secondary entities that are three North American countries
using H-1B workers; and documen- to adopt anti-discrimination politation of education degrees for H-1B cies that protect workers on the
dependent employers claiming an basis of sex “including with regard
with permission from the December 7, 2018 edition of the NEW YORK
exemption solely on the basis of to pregnancy, sexual harassment, Reprinted
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