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EDITORIAL
Welcome to the thirteenth edition of The International Comparative Legal Guide to:
Mergers & Acquisitions.
This guide provides corporate counsel and international practitioners with a
comprehensive worldwide legal analysis of the laws and regulations of mergers and
acquisitions.
It is divided into two main sections:
Three general chapters. These chapters are designed to provide readers with an
overview of key issues affecting mergers and acquisitions, particularly from the
perspective of a multi-jurisdictional transaction.
Country question and answer chapters. These provide a broad overview of common
issues in mergers and acquisitions in 54 jurisdictions.
All chapters are written by leading mergers and acquisitions lawyers and industry
specialists, and we are extremely grateful for their excellent contributions.
Special thanks are reserved for the contributing editors Scott Hopkins and Lorenzo
Corte of Skadden, Arps, Slate, Meagher & Flom (UK) LLP for their invaluable
assistance.
Global Legal Group hopes that you find this guide practical and interesting.
The International Comparative Legal Guide series is also available online at
www.iclg.com.
Alan Falach LL.M.
Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk
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Ann Beth Stebbins

Skadden, Arps, Slate, Meagher & Flom LLP

1 Relevant Authorities and Legislation
1.1

What regulates M&A?

The United States has a federal system of government. Accordingly,
regulation of M&A activity falls within the dual jurisdiction of the
federal government and the individual state in which the target
company is incorporated. Generally, the federal government
regulates sales and transfers of securities through the Securities and
Exchange Commission (SEC), and polices competition matters
through the Antitrust Division of the Department of Justice (DOJ)
and the Federal Trade Commission (FTC). Other federal agencies
impose additional requirements over acquisitions in certain
regulated industries.
Tender offers in the United States are subject to the federal rules and
regulations on tender offers and beneficial ownership reporting
under the Securities Exchange Act of 1934, as amended (Exchange
Act). Acquisitions completed by means of a merger are governed by
the law of the state of incorporation of the target company. The
solicitation of votes to approve a merger by the target company
shareholders must comply with federal rules and regulations on
proxy statements under the Exchange Act. If the bidder offers
securities as consideration to the target company shareholders, the
registration requirements of the Securities Act of 1933, as amended
(Securities Act), will also apply, unless an exemption from the
registration requirements is available.
The law of the state of incorporation of a company regulates the
internal affairs of a company, including the fiduciary duties owed by
the company’s board of directors to its shareholders in responding to
a takeover bid and the applicable statutory requirements for
approving and effecting merger transactions. The ability of a target
company to impose anti-takeover devices also will largely be
determined by the law of its state of incorporation.
Many states, including Delaware (where many of the largest
corporations in the United States are incorporated), have antitakeover statutes. State anti-takeover statutes generally take one of
two forms: control share acquisition statutes or business
combination statutes. Control share acquisition statutes generally
provide that an acquiring shareholder is not permitted to vote target
company shares in excess of certain percentage ownership
thresholds, without first obtaining approval from the other
shareholders. Business combination statutes generally provide that
after acquiring securities in the target company in excess of a
specified threshold (e.g., 15%), a shareholder is barred from entering
into business combination transactions with the target company for
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a specified period of time, unless the shareholder has obtained
approval from a supermajority (e.g., 66⅔%) of the shares held by
the target company’s other shareholders or, prior to acquiring such
specified ownership threshold, target company board approval.
Companies incorporated in the state may opt out of the protection of
the state’s anti-takeover statutes in their certificate of incorporation.
Delaware has a business combination statute.
Finally, the exchange upon which the company’s securities are listed
may impose additional rules, in particular with respect to corporate
governance matters and shareholder approval for certain actions.
1.2

Are there different rules for different types of
company?

If the target company’s securities are registered under the Exchange
Act (regardless of whether the target company is incorporated in the
United States), the bidder must comply with the detailed disclosure
requirements of the U.S. tender offer rules, and a number of
procedural requirements (including withdrawal rights for target
company shareholders throughout the offer period, and certain
timing and offer extension requirements). If the target company’s
securities are not registered under the Exchange Act but the target
company has security holders in the United States, or if the target
company is a foreign private issuer (i.e., its securities are registered
under the Exchange Act) and U.S. security holders hold 10% or less
of the class of securities sought in the offer, the bidder is not
required to comply with the specific disclosure provisions of the
U.S. tender offer rules (if the target company is a foreign private
issuer and U.S. security holders hold between 10% and 40% of the
class of securities sought in the offer, some of the provisions of the
U.S. tender offer rules apply). Nevertheless, in any tender offer in
which security holders in the United States may participate, the
bidder must comply with general anti-fraud and anti-manipulation
rules that apply to all tender offers in the United States. These rules
prohibit the use of materially misleading statements or omissions in
the conduct of any offer, prohibit market purchases of the target
company’s securities “outside the offer”, and mandate a minimum
offer period of at least 20 business days.
Regardless of whether the target company is incorporated in the
United States, if a bidder is offering securities as consideration in an
offer in the United States, the bidder must register the securities with
the SEC, unless an exemption from registration is available.
Following the registration of securities in the United States, the
registrant, its directors and its officers become subject to the
ongoing reporting and disclosure obligations established by the
Exchange Act. The registrant, its directors and its officers will also
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The rules governing certain M&A transactions will vary depending
on the state of incorporation of the target company. The laws of the
state of incorporation of a company will regulate the shareholder
and board approvals required in connection with a merger
transaction, or a transaction involving the sale of all or substantially
all of the assets of a company, as the laws of the state of
incorporation of a company are the source of statutory requirements
for effecting these transactions. As described in the response to
question 1.1, the fiduciary duties owed by the company’s board of
directors to its shareholders in responding to a takeover bid and the
ability of a target company to impose anti-takeover devices will
largely be determined by the law of its state of incorporation. In
addition, anti-takeover statutes may vary from state to state.
1.3

Are there special rules for foreign buyers?

Section 721 of the Defense Production Act of 1950, as amended,
gives the Committee on Foreign Investment in the U.S. (CFIUS)
broad authority to identify and mitigate risks to U.S. national
security arising from foreign investments in U.S. businesses.
Industries viewed as particularly sensitive by CFIUS include
defence, aerospace, utilities, transportation, computer and
electronics manufacturing, scientific and technical services,
information technology and telecommunications, with increasing
focus on data privacy, economic espionage and intellectual property
with potential military applications. The Foreign Investment Risk
Review Modernization Act of 2018, enacted in August 2018,
expanded CFIUS's jurisdiction over previously uncovered
transactions, most notably over certain non-controlling transactions,
and codified certain CFIUS regulations and practices. The
legislation also includes certain administrative changes with respect
to timing and filing fees. The U.S. Department of Treasury has
issued interim regulations that implement some of the legislation's
procedural changes, including mandatory short form filings for
certain foreign investments. The legislation also provides a
statutory pathway for judicial review of CFIUS decisions. The
CFIUS review and investigation process is described in more detail
in the responses to questions 2.13 and 2.14.
In addition, there are specific industries in which various levels of
non-U.S. ownership or control will trigger governmental reviews or
may be prohibited. They include: maritime vessels engaged in
domestic trade or coastal shipping; broadcasting; and in states
restricting “alien” ownership; federal mining leases; banks or bank
holding companies; primary dealers in U.S. government securities;
air carriers with U.S. domestic routes; and nuclear energy facilities.
Since July 2014, the U.S. government has imposed sectoral
sanctions that limit certain sectors of the Russian economy from
gaining access to U.S. capital and debt markets, as well as to U.S.
technology and expertise in the energy sector. The U.S. Congress
approved additional sanctions against Russia in 2017 which target
persons and entities that undermine U.S. cybersecurity, invest in
Russia’s export pipelines and transact with Russian defence and
intelligence agencies. The U.S. Departments of Treasury and State
announced additional sanctions in 2018 against several individuals
and entities in connection with Russian cyber operations and other
activities characterised by the U.S. government as contrary to
international norms.

1.4

Are there any special sector-related rules?

Certain industries, such as public utilities, insurance, gaming,
banking, media, transportation and mining, are highly regulated,
and therefore subject to industry-specific rules that regulate the
ability of any acquirer, whether U.S. or foreign, to engage in
business combinations.
Additionally, certain types of entities, such as Real Estate
Investment Trusts (REITs), often include in their organisational
documents unique requirements with respect to changes in
ownership in order to protect their tax status.
1.5

USA

be liable for misstatements and omissions in reports filed with the
SEC. In addition, following registration of its securities in the
United States, the registrant, its directors and its officers will
become subject to the ongoing corporate governance, certification
and other requirements set out in the Sarbanes-Oxley Act of 2002
(Sarbanes-Oxley Act).

USA

What are the principal sources of liability?

Failure to comply with the disclosure and procedural requirements
applicable to a transaction may be a source of liability under the
U.S. federal securities laws for the bidder or a target in a tender offer
or a merger. The structure of the transaction (i.e., tender offer,
exchange offer or merger), the form of consideration and the
involvement of target company insiders will determine the
particular disclosure and procedural rules applicable to the
transaction. (If a bidder owns a significant stake in a company and
then wishes to take that company private, or if the bidder is a buyout
group which includes members of the company’s senior management
(each, a “going private” transaction), additional disclosure rules will
be applicable to the transaction.) Section 14(e) of the Exchange Act
prohibits material misstatements and omissions and fraudulent,
deceptive or manipulative acts or practices, in connection with any
tender offer. If the transaction is structured as a merger, no
solicitation, whether oral or written, may be false or misleading.
This applies to any solicitation, including those prior to the delivery
of a definitive proxy statement (which must be sent to a target
company’s shareholders before they may vote on a merger), as well
as to statements included in any proxy statement/prospectus (the
requirements for the use of a prospectus are discussed in the
response to question 2.6). Controlling persons may also have
liability for violations of the Exchange Act, unless they acted in
good faith and did not directly or indirectly induce the act
constituting the violation.
In a tender offer or exchange offer (i.e., a tender offer in which the
consideration consists, in whole or in part, of securities), a bidder
must make its offer available to all holders of securities of the same
class, and the price paid to each holder must be the best price paid to
any holder of the same class of securities. Violation of this “all
holders/best price” rule may subject the bidder to liability to all
shareholders who were paid less consideration for their securities
than any other shareholder in the offer. The all holders/best price
rule is discussed in further detail in the response to question 2.5.
If a bidder offers securities as consideration for shares of the target
company, the bidder, as well as its directors, principal executive
officers and its underwriters, may have liability under Section 11 of
the Securities Act for material false and misleading statements or
omissions in the registration statement registering such securities.
Defendants other than the bidder may avoid liability if they can
prove they made a reasonable investigation and had a reasonable
basis to believe, and did believe at the time the registration
statement became effective, that there were no material
misstatements or omissions. Additionally, anyone who controls
another person with liability under Section 11 of the Securities Act
may also have liability, unless the controlling person did not have
knowledge of the material misstatement or omission.
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The Dodd-Frank Wall Street Reform and Consumer Protection Act
(Dodd-Frank Act), enacted in 2010 as a response to the financial
crisis, was intended to decrease the risks in the U.S. financial
system. Among other things, the Dodd-Frank Act codified the
extraterritorial reach of the SEC to enforce the antifraud provisions
of the federal securities laws so long as there exists significant
conduct in the U.S. or effect on the U.S. securities markets, or some
combination of the two. Although the Trump administration and
Congress made several efforts in 2017 and 2018 to roll back some of
the provisions of the Dodd-Frank Act, such efforts have not
garnered the requisite support in Congress, and the Dodd-Frank Act
remains in effect.
Members of the target company board may have liability to the
target company shareholders if the directors fail to properly exercise
their fiduciary duties in responding to an offer. As discussed in the
responses to questions 3.3 and 8.2, the conduct of the target board
will be subject to an enhanced level of scrutiny by the courts in a
change of control transaction to determine if the board’s conduct
was reasonable. If the offer is a going private transaction, in many
states, including Delaware, the conduct of the target board may be
reviewed using an “entire fairness” standard, which requires that
both the price and process be fair to the target company
shareholders. As discussed more fully in the response to question
3.3, the “deferential business judgment” rule is applicable in going
private transactions where certain procedural safeguards are
employed.
The Hart-Scott-Rodino Antitrust Improvements Act of 1976 and
related rules (Hart-Scott-Rodino Act) imposes notice requirements
and waiting periods in connection with the acquisition of voting
securities or assets in excess of certain thresholds, as described in
more detail in the response to question 2.14. Failure to comply with
the Hart-Scott-Rodino Act may result in a monetary penalty of
$40,000 per day.

2 Mechanics of Acquisition
2.1

What alternative means of acquisition are there?

The most common methods for acquiring a U.S. public company are
statutory merger, tender offer and exchange offer.
In a typical merger transaction, the acquiring company forms a new
acquisition subsidiary to effect the merger. The target company is
merged with the new acquisition subsidiary, and either the target
company or the acquisition subsidiary will survive the merger as a
wholly owned subsidiary of the acquiring company. The merger
becomes effective at such time as a “certificate of merger” is filed
with the secretary of state in the state in which the surviving
company is incorporated, or such later time as specified therein.
Upon effectiveness of the merger, all shares of the target company
owned by the target company shareholders are automatically
cancelled with no action required on the part of target company
shareholders, and the target company shares will represent only the
right to receive the merger consideration (subject to any state law
appraisal rights, as described in the response to question 2.5). The
merger consideration may be comprised of cash, equity or debt
securities, rights, other property, or a combination of any of the
foregoing. Merger transactions typically require approval of the
boards of directors of the constituent companies and a vote of the
shareholders of the constituent companies. However, under the
laws of many states, including Delaware, a “short-form merger” can
be consummated by an acquirer that owns at least 90% of the shares
of the target company without target company board approval or a
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separate shareholder vote. As described in the response to question
7.4, Delaware also permits, in certain circumstances, the use of a
“short-form merger” if the acquirer owns a sufficient number of
shares to approve the merger (typically a majority of the outstanding
shares) following the completion of a tender offer.
In a tender offer or an exchange offer, the acquiring company
purchases stock of the target company directly from the target
company shareholders. A tender offer or an exchange offer is often
followed by a back-end merger (which may be short-form, as
discussed above), in which the target company in the transaction is
merged with a subsidiary of the acquiring company, any remaining
target company shares are cancelled, and target company
shareholders who did not tender their shares into the offer are only
entitled to receive the merger consideration (subject to any state law
appraisal rights, as described in the response to question 2.5).
2.2

What advisers do the parties need?

The parties in a public company acquisition transaction generally
retain legal and financial advisers. The financial adviser to the
acquiring company assists the acquiring company in valuing the
target company and structuring its offer. Legal advisers to the
acquiring company will also assist the acquiring company in
structuring its offer, as well as drafting and negotiating the
necessary documentation.
The financial adviser to the target company assists the target
company board in identifying potential bidders, reviewing any bids
received and assessing their fairness, from a financial point of view.
The target company board generally requests a “fairness opinion”
from its financial adviser, and may retain a second financial adviser
for this purpose. The board of the acquiring company may also
request a fairness opinion from its financial adviser in an acquisition
of a target company whose size is significant in relation to the size
of the acquirer. The target company board will take advice from its
legal advisers as to its fiduciary duties with respect to reviewing and
responding to the offer, and the legal advisers will participate in
drafting and negotiating the transaction documentation, together
with the acquiring company’s legal advisers.
The parties may also engage accounting firms to assist them in the
due diligence review of the other party’s business (a due diligence
review by the target of the acquiring company’s business is
customary when the acquiring company is offering its securities as
all or a portion of the consideration to the target company’s
shareholders). As required by the situation, environmental
consultants, employee benefit consultants and other specialists may
also be engaged by the parties. Legal advisers to the acquiring
company and the target company will also provide expert advice as
required, in particular in connection with antitrust and other
regulatory matters.
In recent years, the Delaware courts have focused on the conduct of
investment banking advisers in M&A transactions, particularly in
situations where a financial adviser may have perceived conflicts of
interest arising out of relationships with both the target and the
acquirer that were not disclosed to its client. In one notable case, the
Delaware Supreme Court upheld the Court of Chancery’s finding
that a sell-side financial adviser aided and abetted the target board’s
violation of fiduciary duties by, among other things, failing to
disclose conflicts arising from the financial adviser’s attempt to be
part of the buyer’s financing group. Given this trend of greater court
scrutiny of adviser conduct and conflicts in M&A transactions, the
target board should take steps to design a sale process that identifies
and mitigates any potential adviser conflicts, and provides
appropriate oversight over advisers during a sale process.
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2.3

How long does it take?

The typical timeline for a transaction varies depending on the
structure of the transaction, the form of consideration, the
conditions to be satisfied and whether the transaction is friendly or
hostile. The timelines set forth below may be extended if the
transaction is subject to regulatory approval, including review by
CFIUS over transactions that could result in foreign control of a
U.S. business, or any extension of the waiting period under the HartScott-Rodino Act, each as described in the response to question
2.14. In addition, a bidder should assume a longer timeline if the
offer is hostile and, as a result, the target company seeks to take
advantage of available takeover defences.
Cash tender offer: In general, a cash tender offer has the shortest
timeline, and can be effected 20 business days from the date offering
materials are first disseminated to the target company shareholders,
assuming there are no conditions that would take more than 20
business days to satisfy. If there is a change in price or in the
percentage of securities being sought in the offer, the offer must be
kept open for at least 10 additional business days from the date of
the change. Certain other material changes, including the waiver of
a condition or the satisfaction of a funding or financing condition,
require the offer to be kept open at least five business days after the
change is made. The target company must file with the SEC a
recommendation statement on Schedule 14D-9 (the requirements of
which are described in the response to question 3.3) within 10
business days from the commencement of the offer. Set forth below
is an indicative timeline for a friendly cash tender offer:
Date
Weeks 1–2

Week 3

Week 7

Cash Tender Offer
Receive information from target.
Due diligence review by bidder.
Valuation analysis by financial advisers.
Draft merger agreement providing for tender offer.
Negotiate merger agreement providing for tender
offer.
Boards approve merger agreement.
Merger agreement executed.
Transaction announced.
Bidder drafts and files tender offer statement on
Schedule TO.
Mail offer documents to shareholders of target
company.
20-business-day offer period commences.
Target company drafts and files recommendation
statement on Schedule 14D-9.
Offer period expires.
Bidder promptly pays for target company shares
tendered.
If bidder owns a sufficient number of the target
company’s voting securities (and is otherwise eligible
to use a short-form merger), bidder files merger
certificate; if not, target company calls shareholder
meeting to approve the merger (see merger timeline
and response to question 7.4 below).

USA

Although in most instances SEC rules permit the bidder to
commence the offer before the registration statement is declared
effective, in practice this is often not done because the bidder may
be forced to recirculate its exchange offer documents if the SEC has
material comments to the registration statement. The exchange
offer must remain open for at least 20 business days once
commenced; however, the offer period is generally longer in an
exchange offer because it may not be completed until the SEC has
declared the registration statement effective. The SEC review and
comment process may take as long as approximately six to eight
weeks.
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The timeline may be further extended if the securities to be offered
in the exchange offer represent 20% or more of the bidder’s issued
and outstanding share capital, in which case the bidder will be
required to obtain shareholder approval for the issuance of shares
from the bidder’s shareholders if the bidder is a domestic company
listed on an exchange with such an approval requirement. (This will
be the case if the bidder is a domestic company with securities listed
on the New York Stock Exchange or NASDAQ. The other principal
U.S. securities exchanges generally have shareholder approval rules
similar to that of the NYSE and NASDAQ.) A bidder would also be
required to seek approval from its shareholders if it does not have
sufficient authorised share capital to complete a transaction and as a
result an amendment to its charter is required. Set forth below is an
indicative timeline for a friendly exchange offer, assuming issuance
of shares by a domestic NYSE or NASDAQ listed bidder
representing more than 20% of the bidder’s outstanding shares:
Date

Exchange Offer

Weeks 1–2

Exchange information with target.
Due diligence review by target and bidder.
Valuation analysis by financial advisers.
Draft merger agreement providing for exchange offer.

Week 3

Negotiate merger agreement providing for exchange
offer.

Week 4

Boards approve merger agreement.
Merger agreement executed.
Transaction announced.

Weeks 5–7

Draft exchange offer documents (including
registration statement) and proxy statement to be sent
to bidder’s shareholders to solicit their approval for
issuance of the bidder’s shares.

Week 8

File exchange offer documents and proxy statement
with the SEC (review period commences; typically 30
days).

Weeks 13–
15

SEC comments received on exchange offer documents
and proxy statement.
Respond to SEC comments.

Week 16

SEC declares effective registration statement included
in exchange offer documents and clears proxy
statement.
Bidder files tender offer statement on Schedule TO.
Mail exchange offer documents (including prospectus
forming part of the registration statement) and proxy
statement to shareholders of target company and
bidder.
20-business-day offer period commences.
Target company files recommendation statement on
Schedule 14D-9.

Exchange offer: Any time securities are offered as consideration in
an exchange offer, the acquiring company must register the
securities under the Securities Act (unless an exemption from
registration is available) and the timeline will likely be extended.
The registration statement must be filed with the SEC along with the
required exchange offer documents, and must be declared effective
by the SEC before the bidder can acquire shares in the offer. The
portion of the registration statement that is sent to target company
shareholders is called the prospectus.
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Week 20

Meeting of bidder shareholders to approve issuance of
shares to target company shareholders.
Offer period expires.
Bidder promptly pays for target company shares
tendered.
If bidder owns a sufficient number of the target
company’s voting securities (and is not otherwise
ineligible to use a short-form merger), bidder files
merger certificate; if not, target company calls
shareholder meeting to approve the merger (see
merger timeline and response to question 7.4 below).

Merger: Because a merger requires the approval of the target
company shareholders, a meeting of the target company shareholders
must be convened to vote on the merger and proxy materials must be
disseminated to the target company shareholders in advance of the
meeting. The proxy materials must be filed with, and cleared by, the
SEC before the target company uses the proxy materials to solicit
the votes of its shareholders. In recent years, the SEC has declined
to comment on most proxy statements for cash mergers, thereby
shortening the timeline for an all-cash merger by two to four weeks.
If the target company shareholders are to receive securities of the
acquiring company as consideration in the merger, such securities
must be registered by means of the filing of a registration statement
with the SEC, as described above. Also, as described above, if the
securities to be issued by the acquiring company as consideration in
the merger represent 20% or more of the acquiring company’s
issued and outstanding share capital and the acquiring company is a
domestic company listed on an exchange with an approval
requirement, the acquiring company will be required to obtain
shareholder approval for the issuance of shares. Set forth below is
an indicative timeline for a merger in which all or part of the
consideration offered is securities in the acquiring company:
Date
Weeks 1–2

Week 3

Negotiate merger agreement.

Week 4

Boards approve merger agreement.
Merger agreement executed.
Transaction announced.

Weeks 5–7
Week 8

Weeks 13–
15

412

Merger – stock consideration
Exchange information with target.
Due diligence review.
Valuation analysis by financial advisers.
Draft merger agreement.

Draft proxy statement/registration statement
(including prospectus).
File proxy statement/registration statement (including
prospectus) with the SEC (review period commences;
typically 30 days).
SEC comments received on proxy
statement/registration statement (including
prospectus).
Respond to SEC comments.

Week 16

SEC declares effective registration statement.
Proxy statement/prospectus mailed to shareholders of
target company and acquiring company.

Week 20

Meetings of target shareholders and acquiring
company shareholders.
Closing (assuming no other conditions to be satisfied).
Merger effective when merger certificate is filed with
Secretary of State (or such later date specified
therein).
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Set forth below is an indicative timeline for a merger in which all of
the consideration offered is cash:
Date

Merger – cash consideration
(assuming SEC review of proxy statement)

Weeks 1–2

Due diligence review by bidder.
Valuation analysis by financial advisers.
Draft merger agreement.

Week 3

Negotiate merger agreement.

Week 4

Boards approve merger agreement.
Merger agreement executed.
Transaction announced.

Weeks 5–7

Draft proxy statement.

Week 8

File proxy statement with the SEC.

Weeks
13–14

SEC comments received on proxy statement.
Respond to SEC comments.

Week 15

SEC clears proxy statement.
Proxy statement mailed to target company shareholders.

Week 19

Meeting of target shareholders.
Closing (assuming no other conditions to be satisfied).
Merger effective when merger certificate is filed with
Secretary of State (or such later date specified therein).

2.4

What are the main hurdles?

Cash tender offer: Once an offer is commenced, the main hurdle to
completion is the satisfaction (or, to the extent legally permissible,
waiver) of any conditions, including any minimum tender condition,
regulatory conditions and expiration of the Hart-Scott-Rodino Act
waiting period, if applicable.
Exchange offer : The SEC must declare effective the registration
statement for the securities to be offered as consideration in the
offer. Once the offer is commenced, all conditions to the offer,
including the minimum tender condition, any regulatory conditions
and expiration of the Hart-Scott-Rodino Act waiting period, if
applicable, must be satisfied (or, to the extent legally permissible,
waived). If the securities to be issued in the exchange offer
represent 20% or more of the bidder’s issued and outstanding share
capital and the acquiring company is a domestic company listed on
an exchange with an approval requirement, the bidder’s
shareholders will be required to approve the issuance of the new
shares before the offer can be consummated.
Merger: The SEC must clear the proxy materials to be disseminated
to the shareholders of the target company. If the consideration
includes securities of the acquiring company, the SEC must declare
effective the registration statement relating to such securities. (In
practice, the proxy statement and prospectus are combined into a
single document, which is reviewed by the SEC.) Shareholders of
the target company must approve the merger. If the acquiring
company is issuing new shares representing 20% or more of its
share capital and the acquiring company is a domestic company
listed on an exchange with an approval requirement, the acquiring
company shareholders will be required to also approve the
transaction. Antitrust and other regulatory approvals may be
conditions to the closing of the merger.
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How much flexibility is there over deal terms and
price?

Tender/exchange offer: Under the “all holders/best price” rule
(Rule 14d-10 under the Exchange Act), an offer must be open to all
holders of the class of securities for which the offer is made, and the
highest consideration paid to one holder in the offer must be paid to
all holders. If the acquiring company increases the consideration
during the offer period, the increased consideration must be paid to
all tendering shareholders, regardless of whether they tendered their
securities before or after the consideration was increased.
The all holders/best price rule applies only to the consideration paid
for tendered securities in connection with a tender or exchange
offer, and does not apply to employment compensation, severance
or other employee benefit arrangements entered into with the target
company’s shareholders who are also employees of the target
company. If such compensatory arrangements are approved by the
compensation committee or another committee of independent
directors of the board of directors of either the bidder or the target
company, they will conclusively be deemed to not constitute
consideration paid for tendered securities.
Unlike certain other jurisdictions, there is no requirement in the
United States that the offer price in a tender offer or exchange offer
be at least as high as the price paid by the bidder for shares prior to
the commencement of the offer.
As described in the response to question 2.3, a tender offer or
exchange offer must remain open for at least 20 business days.
Shareholders of the target company must be permitted to withdraw
any securities tendered during the offer period. If the offer is made
for fewer than all of the securities of the class and the offer is
oversubscribed, the bidder must purchase securities from the target
company shareholders on a pro rata basis.
Merger: In a merger, the terms and price are negotiated between the
acquiring company and the target company, and the merger is
subject to the approval of the target company shareholders. In many
states, target company shareholders who do not vote to approve the
merger and follow specified statutory procedures may be entitled to
seek appraisal, in which case they will be entitled to the appraised
value of their shares (which may be more or less than the merger
consideration). In Delaware, appraisal rights are not available if
target company shareholders receive only securities as
consideration for their target company shares, and such securities
are either listed on a national securities exchange or are held by
more than 2,000 shareholders. Appraisal is generally available if the
target company shareholders receive all cash or a combination of
cash and securities as merger consideration. Appraisal rights are
also available to shareholders of a Delaware target company if the
acquirer effects a short-form merger following a tender offer and the
acquirer owns less than 90% of the target company’s voting
securities prior to the consummation of the merger, even if the
consideration received by the target company shareholders is
publicly traded securities. Dissenting shareholders who seek
appraisal are entitled to receive interest at a statutory rate that
accrues on the entire amount of the merger consideration, regardless
of whether the dissenting shareholder ultimately prevails on its
appraisal claim, however, acquirers may choose to prepay the
appraisal amount so as to reduce the statutory interest payable on
such amount. In several recent appraisal cases, the Delaware courts
have considered whether the deal price is a reliable indicator of fair
value. In a recent decision addressing the question, the Delaware
Supreme Court determined that in situations with a robust sales
process and no structural impediments, the deal price should be

afforded “heavy weight” as a proxy for fairness. Where the sale
process is flawed, the court may give more weight to factors other
than deal price.
2.6

What differences are there between offering cash and
other consideration?

Any time securities are offered as part of the consideration in an
exchange offer or in a merger, absent an exemption, the acquiring
company must register the securities under the Securities Act. In the
case of an exchange offer, the registration statement must be filed
with the SEC along with the required exchange offer documents,
and must be declared effective by the SEC before the bidder can
acquire the shares in the offer. In the case of a merger, the proxy
solicitation materials will be combined with a registration statement
(including a prospectus) that must be filed with the SEC and
declared effective before the proxy statement/prospectus is
distributed to the target company shareholders. By registering
securities with the SEC, a non-U.S. bidder becomes subject to the
periodic reporting requirements of the Exchange Act and certain
other ongoing corporate governance, certification, internal controls
and disclosure requirements under the Sarbanes-Oxley Act.

USA
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More information about the acquiring company will be required to
be disclosed to the target company shareholders if the consideration
includes securities of the acquiring company. For example, the
acquiring company will be required to include in its registration
statement certain financial information. If the acquiring company is
a foreign private issuer and its financial statements are prepared in
accordance with International Financial Reporting Standards
(IFRS) issued by the International Accounting Standards Board
(IASB), then no reconciliation to U.S. generally accepted
accounting principles (GAAP) will be required. Otherwise, if the
acquiring company’s financial statements are not prepared in
accordance with U.S. GAAP, a reconciliation to U.S. GAAP will be
necessary.
The timing differences between offering cash and securities in a
merger and in a tender/exchange offer are discussed in the response
to question 2.3.
As noted in the response to question 2.5, shareholders of a Delaware
target company can bring appraisal claims if the consideration
consists of all cash or a mix of cash and securities, under the
circumstances described above.
2.7

Do the same terms have to be offered to all
shareholders?

As described in the response to question 2.5, under the all
holders/best price rule, a tender offer must be extended to all
holders of securities of the same class, and the highest
consideration paid to one holder in the tender offer must be paid to
all target company shareholders. When the tender offer is for fewer
than 100% of the securities of a class and the tender offer is oversubscribed, the bidder must purchase shares on a pro rata basis
from all security holders who tender. Following the announcement
by a bidder of a tender offer until the expiration of the tender offer,
the bidder is not permitted to purchase, directly or indirectly, or
make arrangements to purchase, the securities that are the subject of
the offer otherwise than pursuant to the tender offer. In a statutory
merger, all shares of the same class of stock are generally treated
equally, although the acquirer may agree separately with certain
shareholders to treat their shares differently and outside of the
merger. Such disparate treatment commonly occurs in a going
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private transaction, in which members of management may retain
an equity interest in the target company, rather than having their
shares converted into cash (like shares held by other target company
shareholders) and thereafter purchasing shares from the target
company’s new owners. This type of “rollover” is generally not
taxable to the shareholder.
2.8

Are there obligations to purchase other classes of
target securities?

There is no statutory requirement that an offer be extended to
holders of a class of securities other than the class subject to the
offer.
2.9

Are there any limits on agreeing terms with
employees?

The success of an acquisition often depends on whether the target
company employees decide to remain with the company. To
increase the likelihood of key employees staying on, the acquiring
company may agree to transaction or retention bonuses that become
payable to such employees following the completion of the
acquisition. The acquiring company may also enter into new
compensation arrangements with key employees that become
effective upon closing of the acquisition.
Compensation arrangements entered into in connection with a
merger or acquisition must be disclosed in the target company’s
proxy statement or recommendation statement on Schedule 14D-9.
Public companies subject to the federal proxy rules are required to
provide detailed disclosure of “golden parachute” arrangements
between the target or acquirer, on the one hand, and senior
management of each company on the other hand. Moreover, a
target company soliciting proxies in connection with a merger or
similar transaction is required to submit any such compensation
arrangements that it has with its senior management to a nonbinding advisory vote of the target company’s shareholders (i.e., a
“say-on-golden parachute” vote). In addition, the proxy statement
or recommendation statement on Schedule 14D-9 must provide
target company shareholders with all material information with
respect to potential conflicts of interest that could have influenced
the target company management in its negotiation of the transaction,
or the target company board in its approval and recommendation of
the transaction.
As discussed in the response to question 2.5, in the context of a
tender offer, compensatory arrangements should be approved by the
compensation committee or another committee of independent
directors of the board of directors of either the bidder or the target
company in order to ensure that the safe harbour provisions in the all
holders/best price rule will apply to such compensatory
arrangements and, as a result, that such compensation arrangements
will not be deemed to be consideration paid in the tender offer.
2.10 What role do employees, pension trustee and other
stakeholders play?

In general, there is no requirement in the United States that the target
company or the acquiring company consult with the employees of
the target company with respect to a potential offer or merger.
However, certain states (not including Delaware) have constituency
statutes that permit or require the target company board to consider
the interests of the target company employees when approving a
merger or recommending an offer.

414

WWW.ICLG.COM

USA

2.11 What documentation is needed?

In friendly tender/exchange offers and mergers, the acquiring
company, an acquisition subsidiary of the acquiring company and
the target company will enter into a merger agreement (which, if a
tender or exchange offer is to be made as the “first step” of the
acquisition prior to the merger, will set forth the terms and
conditions of the offer). Agreements to acquire public company
targets generally contain few representations and warranties, and
such representations and warranties typically are subject to broad
materiality and “material adverse change” qualifiers.
The
representations and warranties typically do not survive closing, and
the acquiring company is not indemnified for any breaches of such
representations and warranties. The acquiring company generally
takes comfort from the fact that the target company, as a public
company, is subject to the reporting and liability provisions of the
U.S. federal securities laws.
Tender offer: In a tender offer, the bidder will file a tender offer
statement (Schedule TO) with the SEC, which will include the offer
document. The contents of the tender offer statement are described
in response to question 2.12.
Exchange offer: In an exchange offer, the registration requirements
of the Securities Act will apply because the bidder is offering
securities as consideration. The registration statement (which
includes the bidder’s prospectus) on Form S-4 (Form F-4 if the
bidder is a foreign private issuer) must be filed with the SEC along
with the exchange offer document on Schedule TO (in practice,
the bidder’s prospectus and exchange offer document are combined
into a single document) and must be declared effective by the SEC
before the bidder can acquire any shares in the offer. The contents
of the registration statement are described in response to question
2.12.
Merger: After a merger agreement is executed, the acquiring
company and the target company will draft a proxy statement, which
is the document that will be used to solicit the approval of the
merger by the target company’s shareholders. The contents of the
proxy statement are described in response to question 2.12.
If the consideration includes securities of the acquiring company,
the acquiring company must also prepare and file with the SEC a
registration statement on Form S-4 (Form F-4 if the acquiring
company is a foreign private issuer). The contents of a proxy
statement where the consideration includes securities of the
acquiring company are described in the response to question 2.12.
Assuming shareholders of the target company approve the merger, a
certificate of merger is filed with the secretary of state in the state of
incorporation in which the surviving corporation is incorporated.
2.12 Are there any special disclosure requirements?

Tender offer: The contents of the tender offer statement (Schedule
TO) must include:
■

a summary term sheet, with a brief description in bullet point
format of the most material terms of the offer;

■

basic information about the target company, including its
name, address and telephone number, title and total number
of shares outstanding of the class of securities being sought,
the principal market where the target company securities are
traded and information about the target company’s share
price for the last two years;

■

the bidder’s identity and background;

■

terms of the offer;
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■

past contacts, transactions and negotiations between the
bidder and the target company and any conflicts of interest;

■

risk factors relating to the offer and to the business of the
bidder, including risks relating to the combined entity;

■

the source and amount of the bidder’s funds, including any
conditions to its financing;

■

■

the purpose of the tender offer and plans of the bidder that
would change the target company’s management, business or
corporate structure or would affect the marketability or
registration of the target company’s stock;

management’s discussion and analyses (MD&A) of the
financial condition and results of operations for the bidder
and the target company;

■

business description of the bidder and the target company;

■

comparison of rights of holders of bidder securities and target
company equity securities being sought in the offer;

■

the interest in target company securities, disclosing the target
company shares owned by the bidder and transactions in
target company securities by the bidder and certain persons
and entities related to the bidder within the past 60 days;

■

reconciliation to U.S. GAAP (quantitative and qualitative)
unless the bidder already prepares accounts according to U.S.
GAAP or is a foreign private issuer that prepares its accounts
according to IASB IFRS; and

■

persons retained to assist in the solicitation of shares to be
tendered and the terms of their compensation;

■

■

financial statements of the bidder (audited for the last two
fiscal years and unaudited for the most recent interim period
available) must be included if material; financial statements
are not material if: (i) the consideration consists solely of
cash; (ii) the offer is not subject to a financing condition; and
(iii) either the offer is for all outstanding securities of the
subject class or the offeror is a public reporting company (if
financial information is required and the bidder is a foreign
private issuer with financial statements prepared in
accordance with IASB IFRS, then no reconciliation to U.S.
GAAP will be required; otherwise, if the bidder’s financial
statements are not prepared in accordance with U.S. GAAP, a
reconciliation to U.S. GAAP will be necessary);

pro forma consolidated balance sheet and income statement
information giving effect to the merger of the bidder and the
target company for the latest fiscal year and the latest interim
period.

Merger: The contents of the proxy statement must include:
■

a summary of the terms of the merger;

■

the date, time and place of the meeting of target company
shareholders;

■

the name of the person(s) making the solicitation and a
description of their interest, direct or indirect, in any matter to
be acted upon at the shareholders’ meeting;

■

an outline of the dissenting shareholders’ rights of appraisal
(if any);

■

a description of the voting securities and principal holders
thereof and, to the extent known, any arrangement that may
result in a change of control of the target company;

■

certain facts relating to the target company directors and
executive officers, including their compensation;

■

a description of the merger agreement and of the terms of the
merger plan;

■

a discussion of the status of any necessary regulatory
approvals;

■

a description of past contacts, transactions and negotiations
between the acquiring company and the target company;

exhibits, including tender offer materials, loan agreements
relating to the financing of the transaction and contracts or
arrangements between the target company and the bidder.

■

a description of any amendment to the charter, by-laws or
other organisational documents and of any other action to be
taken at the general meeting; and

Exchange offer: The registration statement on Form S-4 (Form F-4
if the acquiring company is a foreign private issuer) must include
the following information (some of which may be incorporated by
reference to the bidder’s or target’s SEC filings, if applicable), in
addition to the items set forth above for inclusion in the tender offer
statement on Schedule TO:

■

a description of the voting procedures.

■

■

■

pro forma financial information; this is required only in cash
tender offer statements when securities are to be offered in a
subsequent merger or other transaction in which remaining
target company securities are acquired and the acquisition of
the target company is significant to the bidder (if pro forma
financial information is required to be included, then
historical financial statements of the bidder will also be
required);
additional information relating to regulatory issues,
compliance with laws, litigation and applicability of antitrust
laws; and

■

selected historical audited income statement and balance
sheet information for the past five fiscal years for each of the
bidder and the target company and selected unaudited
financial information for the latest interim period and the
comparable period in the preceding year;

■

full audited financial statements of the bidder, including
balance sheet statements for the last two fiscal years and
income and cash flow statements for the last three fiscal
years;

■

full interim unaudited financial statements of the bidder for
the most recent interim period and for the comparable period
in the preceding year;

■

unaudited historical and combined pro forma per share data
for the bidder and the target company;

■

prices of the bidder’s and the target company’s shares prior to
the announcement of the offer and prior to the printing date of
the prospectus/exchange offer document included in the
registration statement;
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A description of the business and the MD&A of the acquiring
company will only be required if material to an informed voting
decision (e.g., if there is a financing condition). In addition, if only
the shareholders of the target are voting, a description of the
business and the MD&A of the target are not required. Generally, in
a merger in which the consideration offered is cash and only the
shareholders of the target are voting, no financial or pro forma
financial data relating to the acquiring company is required.
The content requirements for a proxy statement/prospectus where
the acquiring company’s securities form part of the consideration
are substantially similar to the additional information required in
exchange (as compared to tender) offer documents described above,
and include a description of risk factors with respect to the issuer of
the securities and the transaction, a business description of the issuer
and the target company, the MD&A of the issuer and the target
company, as well as pro forma and historical financial statements.
In addition to the disclosure noted above, as described in the
response to question 2.9, tender/exchange offer documents and
proxy statements are required to include detailed information
regarding golden parachute arrangements between the target
company or acquiring company, on the one hand, and senior
management of each company on the other hand.
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2.13 What are the key costs?

In addition to fees paid to legal and financial advisers, the acquiring
company will incur costs for printing and mailing the required
documentation to the target company shareholders. The acquiring
company and/or the target company will usually retain, and pay a
fee to, a proxy solicitor who will assist in the solicitation of votes or
shares to be tendered. Fees will also be payable to the exchange or
paying agent retained by the acquiring company to accept and pay
for shares tendered into a tender or exchange offer, and to pay the
merger consideration to the target company shareholders in a
merger.
If securities are issued as consideration, the issuer will pay to the
SEC a registration fee, which is $121.20 per $1 million (based on
the estimated offer price of the securities to be offered as
consideration). If a filing is required by the Hart-Scott-Rodino Act,
as described in the response to question 2.14 below, the acquiring
company is responsible for payment of the filing fee (either
$45,000, $125,000 or $280,000, depending on the size of the
transaction) at the time of filing (in practice, the parties often share
the fee). The Foreign Investment Risk Review Modernization Act
of 2018 authorised CFIUS to charge filing fees, but formal
rulemaking is required before such fees are implemented. Such fees
are not expected to be in effect until the first half of 2020, and will
be capped at the lesser of $300,000 and 1% of the transaction value,
subject to future adjustments for inflation.
In the event of an unsuccessful transaction, break or termination
fees may be payable under certain circumstances. Break fees are
discussed in the response to question 6.1.
2.14 What consents are needed?

The SEC must clear any definitive proxy materials before they are
mailed to shareholders. If securities are offered as consideration,
either in a merger or in an exchange offer, the SEC must declare
effective the registration statement with respect to such securities.
As described above, in a merger, the proxy statement and prospectus
are usually combined into a single document that will be reviewed
by the SEC. In an exchange offer, the offer document generally may
be disseminated prior to the completion of the SEC’s review;
however, the exchange offer cannot be consummated and securities
of the bidder may not be issued until the registration statement with
respect to the securities to be issued is declared effective.
The Hart-Scott-Rodino Act prohibits the parties to certain
transactions from consummating their transaction until after the
parties have filed a notice with the FTC and DOJ and the statutory
waiting period has expired. In a cash tender offer, there is a 15-day
waiting period from the date the acquiring party files notice with the
FTC and the DOJ. The target company must file a notice within 10
days of the acquiring company’s filing. In an exchange offer or
acquisition of securities in the open market from a third party, a 30day waiting period commences when the acquiring company files a
notice with the FTC and the DOJ. The target company must file a
notice within 15 days of the acquiring company’s filing. In a merger
or other transaction to be effectuated pursuant to an agreement
between the parties, a 30-day waiting period commences when both
the acquiring company and the target company file a notice with the
FTC and the DOJ. During the initial waiting period, either the FTC
or the DOJ may issue a request for additional information to one or
both of the parties, in which event the waiting period is extended
automatically until 30 days (10 days with respect to a cash tender
offer) after substantial compliance with any such request. The rules
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also provide for early termination of the initial waiting period if
during the initial waiting period the FTC and DOJ determine not to
take any further action. The Hart-Scott-Rodino Act will apply, and
notice will be required to be filed with the FTC and DOJ, when: (1)
both the “size of person” and the “size of transaction” tests are met;
or (2) the “large transaction” test is met, regardless of the outcome
of the size of person test. As of December 31, 2018, the size of
person test is met if one party has total assets or annual net sales of
at least $16.9 million, and the other party has total assets or annual
net sales of at least $168.8 million. As of December 31, 2018, the
size of transaction test is met if, as a result of the acquisition, the
acquiring company would hold an aggregate amount of voting
securities (or assets) of the target company in excess of $84.4
million. As of December 31, 2018, the “large transaction” test is
met if, as a result of the acquisition, the acquiring company would
hold an aggregate amount of voting securities (and/or assets) of the
target company in excess of $337.6 million. The FTC and DOJ are
expected to announce new thresholds for the size of person test, the
size of transaction test and the large transaction test in late January
2019.
Under the “investment only” exception to the Hart-Scott-Rodino
Act and related rules, an entity can buy up to 10% of the shares of an
issuer without making a filing under the Hart-Scott-Rodino Act if it
does so solely for the purpose of investment with “no intention of
participating in the formulation, determination or direction of the
basic business decisions of the issuer”. The DOJ and the FTC view
the “investment only” exception as a narrow exception to the HartScott-Rodino Act, and have brought charges in recent years against
investors who have failed to make necessary pre-merger notification
filings in circumstances where their conduct is alleged to be
inconsistent with an investment intent (i.e., no intention of
participating in the formulation, determination or direction of the
basic business decisions of the issuer).
The Defense Production Act of 1950, as amended most recently by
the Foreign Investment Risk Review Modernization Act of 2018
(FIRMA), authorises the Committee on Foreign Investment in the
U.S. (CFIUS) to identify and mitigate risks to U.S. national security
arising from foreign investments in U.S. businesses, including those
undertaken through mergers and tender offers. In rare instances,
when an identified risk to national security cannot be mitigated and
the parties are unwilling to abandon the transaction voluntarily,
CFIUS may recommend that the President of the United States stop
a transaction, or in the case of a transaction that has already closed,
force the divestment of foreign interests in the US business. As part
of its deliberations, CFIUS is also authorised to investigate whether
a prospective foreign acquirer has had dealings with a sanctioned
country or entity, and whether products, technology or funds from
an acquired U.S. business might be transferred to the sanctioned
country as a result of the acquisition.
FIRMA codified what had become CFIUS’s interpretation of the
transactions that are subject to CFIUS review, expressly including
acquisitions of real estate that is sensitive for national security
reasons, and transactions in which a foreign person could gain
access to personal information of U.S. citizens. Most significantly,
FIRMA authorises CFIUS to review certain non-controlling
transactions, in which a foreign person acquires a minority interest
in a U.S. business that involves critical infrastructure, critical
technologies or sensitive personal data of U.S. citizens. This
expansion of CFIUS review to non-controlling transactions will
only apply to investors from countries specified in new regulations
expected to be implemented by CFIUS during the first half of 2020.
Acquisitions by investment funds with foreign limited partners are
not subject to CFIUS review if certain conditions are met, including
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management of the fund by a U.S. general partner and limited
governance and information rights by the foreign limited partners.
FIRMA introduced a number of administrative changes to the
CFIUS process, including adjustments to the CFIUS timeline, the
establishment of filing fees and the creation of short-form summary
filings that in some cases will be mandatory. FIRMA also provides
for judicial review of CFIUS actions and decisions, although,
presidential actions may only be challenged on constitutional
grounds. Prior to FIRMA, CFIUS operated under a statutory time
frame that included a 30-day initial review period and, when
necessary, a second-stage 45-day investigation stage. FIRMA
extends the initial review phase from 30 days to 45 days, with a
potential 15-day extension of the second-stage investigation phase
(currently 45 days) in extraordinary circumstances. FIRMA also
provides that when parties stipulate that a transaction is subject to
CFIUS jurisdiction, CFIUS will be required to provide comments
on the draft CFIUS notice and accept the formal notice within 10
business days after submission. Foreign investors who believe they
are pursuing less sensitive transactions will be permitted to submit a
shorter declaration to potentially gain a faster response from CFIUS.
Following submission of the new declaration, CFIUS will have 30
days to respond, either by clearing the transaction, seeking a full
notice of the transaction or by initiating a unilateral review of the
transaction if the parties are uncooperative. Certain covered
transactions will trigger the filing of mandatory declarations at least
45 days prior to closing. Declarations will be required for certain
transactions – particularly those in which a foreign government has
a substantial interest in the foreign investor – if the U.S. business
being acquired involves critical technology, critical infrastructure or
access to sensitive personal information of U.S. citizens. CFIUS
regulations will be required to implement the new declaration
provisions of FIRMA.
CFIUS has already issued interim
regulations establishing a pilot programme requiring mandatory
declarations of certain transactions involving critical technologies.
In recent years, we have seen increasingly rigorous scrutiny of
transactions by CFIUS, with CFIUS requiring investigations in a
greater percentage of transactions following the initial review
period. Transactions in the information and communications sectors
and transactions involving Chinese investors have received
particular attention from CFIUS. The complexity of the acquired
businesses and the data privacy and cybersecurity issues implicated
by their technologies and services are a likely contributor to the
number of cases requiring second-stage investigations. Before
recommending a transaction, CFIUS may require parties to mitigate
national security concerns identified during the review process.
Prospective buyers and sellers of sensitive businesses should be
aware of the options available to allocate risk, including mitigation
covenants, pre-emptive divestitures and reverse termination fees.
2.15 What levels of approval or acceptance are needed?

In a cash tender offer or exchange offer, the bidder specifies the
minimum number of shares that must be tendered in order for the
transaction to succeed. Generally, if the bidder obtains a majority of
the target company’s shares through the offer, then following
completion of the offer, the bidder acquires all of the equity interests
in the target company by merging the acquisition subsidiary with the
target company. Back-end mergers are described in further detail in
the response to question 7.4.
The level of shareholder approval required under Delaware law for
a merger is a majority of the shares issued and outstanding. The
level of shareholder approval required under the principal U.S.
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securities exchanges for the issuance of shares in excess of 20% of
a company’s outstanding shares is generally a majority of the shares
present (either in person or by proxy) and voting at a meeting
convened for such purpose at which a quorum is present.
Shareholder approval requirements vary depending on the state of
incorporation of the target company and the target company’s
certificate of incorporation, with some requiring supermajority
approval.
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2.16 When does cash consideration need to be committed
and available?

Under the tender offer rules, the bidder must pay for the tendered
securities accepted in an offer promptly upon closing of the offer.
In a merger, the merger consideration becomes payable upon
effectiveness of the merger, at which time the target company shares
are cancelled and only represent the right to receive the merger
consideration (subject to state appraisal rights, if any).
While there is no legal requirement that cash consideration be
committed and available prior to the above-noted times, as a
practical matter the target company will look to the certainty of an
acquiring company’s funds in assessing a bid, particularly in an
auction situation. The target company will closely scrutinise an
acquiring company’s financing commitments and other sources of
funding in evaluating the acquiring company’s ability to
consummate a transaction.

3 Friendly or Hostile
3.1

Is there a choice?

Hostile transactions may be time-consuming and difficult to
complete. Some companies have in place anti-takeover protections,
such as a shareholder rights plan (also known as a “poison pill”)
discussed in the response to question 8.2, that increase the target
company board’s bargaining power. As a practical matter, these
anti-takeover devices give the target company board time to seek an
alternative transaction or negotiate better terms with the hostile
bidder.
Given the significant influence of activist shareholders, it is difficult
in today’s environment for a target company board to reject out of
hand a bid that is economically attractive to shareholders. Even if a
company is not “for sale”, the management and the board of the
target company should carefully evaluate in good faith the terms of
any bona fide unsolicited proposal to determine if the offer is in the
best interests of the target company and its shareholders. However,
simply because a proposal is made, directors of the target company
are not obligated to put the company up for sale. After due
consideration, the target company board may determine not to
proceed with any proposal.
If the target company has a poison pill or the target company has not
opted out of any applicable state anti-takeover statute, it will be
difficult for a bidder to complete a hostile offer without the
cooperation of the target company board. As discussed in the
response to question 8.2, a target board has broad latitude to take
defensive action in opposition to an unsolicited offer, so long as the
board’s conduct is reasonable. As a result, many hostile offers do
not succeed and the target company has either remained
independent or been acquired by a third party.
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Are there rules about an approach to the target?
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There are no statutory limitations on the ability of a potential
acquiring company to approach a target.
Before a target company provides confidential information to a
potential acquiring company, it is common for the target and the
acquiring company to enter into a non-disclosure agreement that
restricts the disclosure and use of information provided to the
acquiring company in connection with its consideration of a
transaction. For a public company target, the non-disclosure
agreement will often include a “standstill provision” to prevent an
unsolicited approach if negotiations between the target company
and the potential acquiring company do not result in a consensual
transaction. The potential acquiring company will typically seek to
limit the duration of any standstill provision, and will often seek to
negotiate exceptions to the provision if the target enters into a
transaction with another party or becomes subject to a hostile bid by
a third party. Even if a non-disclosure agreement does not include
an express standstill provision, the “non-use” provisions in an
agreement may prohibit the use of confidential information by a
bidder in a hostile offer after negotiations with respect to a
consensual transaction are abandoned by the parties.
3.3

How relevant is the target board?

In situations involving a significant corporate transaction such as a
merger or a takeover, the spotlight is often on the conduct of the
target company’s board of directors. If the target company board
determines to sell the company, then under the law of many states,
including Delaware, the directors have a duty to seek the best
transaction reasonably available for shareholders (commonly
referred to as “Revlon duties”). Except in circumstances described
below, the courts will review the conduct of the directors under an
“enhanced scrutiny” standard to assure that their conduct was
reasonable. The enhanced scrutiny standard involves a review of
the directors’ decision-making process and the reasonableness of the
directors’ actions. If a target company’s board takes defensive
action in response to an unsolicited acquisition proposal and such
action is challenged, the conduct of the board will be reviewed
under the enhanced scrutiny standard, as discussed in the response
to question 8.2 below. In 2015, the Delaware Supreme Court held
that a change of control transaction subject to the enhanced scrutiny
standard would instead be reviewed under the deferential “business
judgment rule” if the transaction is approved by a majority of fully
informed and un-coerced shareholders. The decision and its
progeny provides a potentially powerful litigation tool to corporate
directors and officers, so long as shareholders are fully informed
when considering a transaction.
In a going private transaction (as described in the response to
question 1.6), board members who are also: (i) significant
shareholders seeking to take the target company private; or (ii)
members of senior management of the target company who are part
of the buyout group, will have a conflict of interest which will bar
them from involvement in the target company’s evaluation of
whether to entertain the going private transaction and the process for
considering it against other alternatives. A greater burden will be
imposed on the target company board of directors to ensure its
shareholders are treated fairly. To help ensure the fairness of the
process, boards of directors often will delegate to special
committees, consisting entirely of independent directors, the task of
negotiating and approving such transactions.
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The deferential business judgment rule will be the applicable
standard for reviewing a controlling shareholder going private
transaction if the transaction is: (i) negotiated and approved by an
attentive special committee comprised of independent directors,
which is fully empowered to decline the transaction and to retain its
own financial and legal advisers; and (ii) conditioned on the uncoerced, fully informed and non-waivable approval of a majority of
the unaffiliated minority shareholders. If such practices are not
followed by the target board in a controlling shareholder going
private transaction from the start of substantive economic
negotiations, “entire fairness” will be the applicable standard of
review. Under the “entire fairness” standard, the directors bear the
burden of proving the entire fairness of their actions, as to both
dealing and price, except that in a going private transaction
structured as a merger, this burden of proof may shift to the
shareholder challenging the transaction if there is a properly
functioning special committee of the target company board or the
transaction is subject to the approval of a majority of the shares held
by target company shareholders not standing on both sides of the
transaction. Even if the procedural measures described above are
implemented in a take private transaction involving a controlling
shareholder, courts will closely scrutinise the underlying facts to
determine whether the application of the business judgment rule is
appropriate.
If a tender offer or exchange offer is commenced, the target
company board must advise its shareholders of its position with
respect to the offer or that it expresses no opinion or is unable to take
a position, and the reasons for the position taken, lack of opinion or
inability to take a position. The duty to communicate a position on
the offer applies regardless of whether the offer is friendly or
hostile.
The target company board communicates its position on an offer by
mailing to the target company shareholders a Solicitation/
Recommendation Statement on Schedule 14D-9. Once an offer has
been commenced, neither the target company, its management nor
any other person is permitted to solicit, or make a recommendation
to, the target company’s shareholders with respect to the offer
without first filing a Schedule 14D-9 with the SEC and appropriate
trading markets and delivering it to the bidder. Schedule 14D-9
requires disclosure of information relating to:
■

agreements, arrangements or understandings between the
target company and the bidder and its affiliates;

■

the recommendation, if any, of the target company board, and
the reasons for its recommendation;

■

the identity and compensation of persons retained to make
solicitations or recommendations on behalf of the target
company in connection with the tender offer; and

■

negotiations of the target company with respect to significant
transactions in response to the tender offer. If no agreement
in principle has been reached and the target company board
believes that disclosure would jeopardise negotiations, the
target company is not required to disclose the terms of any
such transaction or the parties thereto, but must disclose that
negotiations are being undertaken and are in a preliminary
stage.

The target company board must promptly disclose and disseminate
all material changes to the information set forth in a Schedule 14D9, including any actions the target is taking in response to an
unsolicited bid. Failure to disclose actions taken in response to an
unsolicited bid could result in an SEC enforcement action and fines.
In a merger transaction, there is no requirement that the target
company file and disseminate a Schedule 14D-9. As discussed in
the response to question 2.11, the target company will file with the
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SEC and disseminate to its shareholders a proxy statement which
will include the target company board’s recommendation with
respect to the merger, its reasons for the merger, and a description of
the factors considered by the target company board in reaching its
recommendation with respect to the merger.
3.4

Does the choice affect process?

The tender offer is the most effective structure for a hostile offer
because it can be commenced and, subject to the following sentence,
consummated quickly, and generally does not require the
cooperation of the target company board or management. As
discussed in the response to question 3.1, however, it may be
difficult for a bidder to complete an offer without the cooperation of
the target company board, especially if the target company has a
“poison pill” or the target company has not opted out of any
applicable state anti-takeover statute.
A tender offer may be combined with a proxy solicitation in which
the bidder seeks to force the target company to convene a meeting of
the target company shareholders for the purpose of replacing the
target company’s directors with the bidder’s nominees who will
facilitate the bidder’s offer. The bidder’s strategy will be influenced
by the target company’s certificate of incorporation and bylaws,
which may limit the ability of shareholders to convene a meeting or
act by written consent without the consent of the board or
management, or may proscribe specific procedures for nominating
directors in advance of a meeting, thereby delaying the ability of a
bidder to take control of the target company’s board. Although most
companies have eliminated staggered boards, the target company’s
certificate of incorporation may provide for staggered director terms
and permit the removal of directors only for cause, in which case the
bidder would not be able to obtain control of the target company
board at a meeting of the target company’s shareholders.
In addition, without the cooperation of the target company, the
bidder’s diligence will be limited to a review of publicly available
information.

4 Information
4.1

What information is available to a buyer?

If the target company is public, the acquiring company will have
access to all of the target company’s periodic reports filed with the
SEC, including the target company’s annual report on Form 10-K,
interim reports for each of the first three fiscal quarters on Form 10Q and reports of material events on Form 8-K. Material events that
would require the target company to file a Form 8-K include, among
other things, the entry into or termination of a material agreement,
the completion of an acquisition or disposition of assets, the
departure or election of officers or directors and amendments to the
target company’s certificate of incorporation or by-laws. The
acquiring company also will have access to any registration
statements that the target company has filed in connection with the
issuance of securities, as well as any proxy statements that the target
company has used to solicit proxies in connection with meetings of
target company shareholders. Such reports, registration statements
and proxy statements are available, among other places, on the
SEC’s website, www.sec.gov. Companies operating in regulated
industries may make filings with applicable government regulators
that may be available to the public.
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In addition, under Section 16 of the Exchange Act, officers,
directors and beneficial owners of 10% of a class of equity securities
of the target company are required to report to the SEC information
on their shareholdings in the target company (Form 3) and changes
in such holdings (Form 4). As described in the response to question
5.3, under Section 13(d) of the Exchange Act, beneficial owners of
5% of a class of equity securities of the target company are required
to report to the SEC information on their shareholdings in the target
company and their intentions with respect to the target company
(Schedule 13D or Schedule 13G). The acquiring company will have
access to all this information as it is available, among other places,
on the SEC’s website.
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An acquiring company may also be able to obtain non-public
information from a target company if both parties are willing to sign
a non-disclosure agreement.
4.2

Is negotiation confidential and is access restricted?

In general, there is no duty to publicly disclose material information
under the federal securities laws, absent (1) an inaccurate,
incomplete or prior disclosure by the target company, (2) a leak
attributable to the target company, (3) the target company or its
officers or directors engaging in purchases or sales of the target
company’s securities, or (4) specific disclosure requirements of an
SEC form then being applicable, such as a registration statement (in
the event either party is in the process of registering its securities), a
periodic report, such as a Form 10-K or Form 10-Q (if one is then
due), a current report on Form 8-K (if the actions in question trigger
disclosure under one of the line items of the form), or a proxy
statement (depending on the subject of the proxy statement, a duty
to disclose may or may not be implicated). As a particular
application of this rule, initial confidential contact from a party
seeking to acquire all or part of the target company, or preliminary
discussions following such contact, should not trigger disclosure
obligations, assuming no circumstances exist which created such an
obligation. In many cases, such contact or preliminary negotiation
would in any event not be “material”, particularly if not pursued.
Materiality is determined by applying a probability/magnitude test
to assess the likelihood of a transaction and its potential impact on
the company. Even if material discussions are commenced, the
general rule that disclosure is not required still applies. However,
because information with respect to a potential transaction may be
“material”, ongoing care needs to be taken to avoid triggering any of
the prompt disclosure exceptions to the general rule. For example,
care should be taken to avoid making statements that could give rise
to an affirmative disclosure obligation if facts change.
There is no requirement that preliminary merger negotiations be
disclosed in the periodic reports of the target company or the
acquiring company. This position is based on the SEC’s policy of
balancing the informational needs of investors against the risk that
premature disclosure of negotiations may jeopardise completion of
the transaction. However, where one of the parties is in the process
of registering securities for sale under the Securities Act, the SEC
requires disclosure of material probable acquisitions and
dispositions of businesses.
To accommodate the need for
confidentiality of negotiations, the SEC permits registrants not to
disclose in registration statements the identity and the nature of the
business sought if the acquisition is not yet probable and the board
of directors of the registrant determines that the acquisition would
be jeopardised.
Neither rumour nor speculation in the market nor unusual trading
activity in the target company’s stock would per se create an
affirmative disclosure obligation under the federal securities laws.
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However, unusual trading activity may create practical pressure that
results in a decision by a target company to disclose preliminary
merger negotiations.
There is no legal requirement that a company restrict access to
information with respect to merger negotiations; however, selective
disclosure of material non-public information is prohibited. If a
person acting on behalf of a public company provides material nonpublic information to an investment professional or shareholder
who may trade on the information, the company must make public
disclosure of that information by filing a current report on Form 8K. The disclosure requirement is not triggered if the recipient of the
material information has agreed to hold it confidential. As a
practical matter, companies engaged in merger negotiations
generally will limit the number of persons who are aware of the
discussions so as to avoid premature leaks to the market that may
jeopardise completion of the transaction. In addition, persons with
material non-public information (such as the pendency of a merger
or offer) must refrain from trading shares of the target company or
the acquiring company while in possession of such information, and
must not disclose such material non-public information to persons
who then trade on the basis of such information.
4.3

When is an announcement required and what will
become public?

There is no statutory trigger in the United States requiring
announcement or commencement of an offer for a company;
however, under the Exchange Act, an issuer is required to file a
current report on Form 8-K if it enters into a material agreement not
in the ordinary course of business, describing the material terms of
the agreement.
All material past contacts, transactions and negotiations between the
acquiring company and the target company will be disclosed in the
offer document or the proxy solicitation materials, as well as, for
certain types of transactions, the acquiring company’s purpose for
the transaction and plans for the target company following the
transaction. Any time securities are being offered as part of the
consideration, the exchange offer document or proxy
statement/prospectus will include risk factors, a business
description of the acquiring and target company, an MD&A of the
acquiring and target company, as well as pro forma and historical
financial statements. Any time a report or opinion has been received
from a third party (e.g., a fairness opinion from the target company’s
financial adviser) and such report is referred to in the proxy
statement or the prospectus, the report must be disclosed, as well as
information about the methodology used by the third party in
reaching its opinion, including projections provided to the adviser
by the target company for use in its analysis. If the target company
provided projections to the acquiring company and such projections
would be material to an investor’s decision whether to vote in favour
of a merger or tender its securities into an offer, the target company
is required to disclose the projections. See the response to question
2.12 for further detail.
4.4

What if the information is wrong or changes?

The acquiring company must update and correct information
disseminated to the target company shareholders if that information
becomes inaccurate or materially misleading. If any material
change is made by the acquiring company to the offer document in
a tender offer or exchange offer, the offer must be kept open at least
five additional business days after such change, and at least 10
additional business days if there is a change in the price or the
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percentage of securities sought in the offer. If a material change is
made to a proxy statement, the proxy statement must be
supplemented and recirculated to shareholders sufficiently in
advance of the shareholders meeting at which their vote is being
sought. Although there is no minimum statutory time period, 10
calendar days between the dissemination of the supplement and the
meeting date is generally considered by legal professionals to be
sufficient.
A target company must promptly disclose and disseminate all
material changes in the information set forth in Schedule 14D-9.
The acquiring company often negotiates a material adverse effect
condition in the merger agreement. Accordingly, if information
about the target company changes between the signing of the
agreement and the closing of the merger or tender offer, and such
change is likely to have a material adverse effect on the target
company, the acquiring company may have the ability to terminate
the merger or the tender offer being made pursuant to the merger
agreement. As a general matter, it remains difficult for a buyer to
prove that a material adverse effect has occurred in the business or
financial condition of the target company, and to terminate a merger
agreement or an offer on that basis. In October 2018, the Delaware
Court of Chancery issued the first opinion in Delaware (subsequently
affirmed by the Delaware Supreme Court) finding, after trial, that
the acquirer in a merger transaction could appropriately terminate
the merger agreement because of a material adverse effect on the
target company. In its analysis, the court noted that determining
whether a material adverse effect has occurred is a fact-specific
inquiry, and grounded its finding on the fact that the decline in the
target's business was durationally significant with no sign of
abating, and could not be attributed to industry decline or other
exceptions to the definition of material adverse effect included in
the merger agreement. The court also found overwhelming
evidence of widespread regulatory violations and pervasive
compliance problems, which would reasonably be expected to result
in a material adverse effect when considered both quantitatively and
qualitatively.

5 Stakebuilding
5.1

Can shares be bought outside the offer process?

There is no prohibition on the bidder purchasing shares of the target
company in advance of an offer (assuming the bidder is not in
possession of material non-public information, which would
prohibit such purchases). However, from the time of public
announcement of a tender offer or exchange offer until the offer
expires, the bidder is prohibited from directly or indirectly
purchasing shares, or making arrangements to purchase shares,
outside of the offer. In addition, if a potential bidder has taken a
substantial step or steps to commence a tender offer, then any person
in possession of material non-public information about the tender
offer is prohibited from trading in the target company’s stock.
Although permitted, stakebuilding may limit the ability of the
bidder to implement a business combination under state law because
of the applicability of state anti-takeover statutes, as discussed in the
response to question 1.1. Generally, in “friendly” non-contested
takeover transactions, the board of directors of the target company,
by resolution, waives application of state anti-takeover laws.
However, if the target company is subject to a control share
acquisition statute or a business combination statute and the bidder’s
initial acquisition of shares was not approved in advance by the
target company board, as discussed in the response to question 1.1,

ICLG TO: MERGERS & ACQUISITIONS 2019

© Published and reproduced with kind permission by Global Legal Group Ltd, London

USA

the bidder will be restricted in its ability to vote its target company
shares or to effect a business combination transaction for a period of
time.

beneficial ownership, as well as to shorten the reporting window for
filing on Schedule 13D; however, the SEC, to date, has not adopted
new rules addressing these perceived shortfalls in the existing
beneficial ownership reporting regime.

5.2

Certain persons otherwise required to file a Schedule 13D who
beneficially own less than 20% of a class of registered equity
securities and do not seek to influence control of the target company
may file a short-form Schedule 13G with the SEC in lieu of filing a
Schedule 13D.

Can derivatives be bought outside the offer process?

A bidder or a representative acting on its behalf may not, during the
offer period, purchase or arrange to purchase securities that are the
subject of the offer or securities that are immediately convertible
into, exchangeable for, or exercisable for such securities. There are
certain exceptions to these restrictions. For example, a bidder or its
representative may purchase shares to settle certain derivative
securities during the offer period if the derivative securities were
purchased prior to the announcement of the offer in the ordinary
course of business, and not to facilitate the offer. A bidder or its
representative may also convert, exchange or exercise a security
into securities that are the subject of the offer during the offer
period, if the security was owned before announcement of the offer.
5.3

What are the disclosure triggers for shares and
derivatives stakebuilding before the offer and during
the offer period?

Pursuant to Section 13(d) of the Exchange Act, any person or group
of persons who acquires beneficial ownership of greater than 5% of
a class of registered equity securities is required to file with the SEC
a statement that discloses certain information relating to such
person’s ownership of the subject securities. Such statement must
be filed on Schedule 13D within 10 days of crossing the 5%
ownership threshold. Pursuant to Rule 13d-3 under the Exchange
Act, a person or group of persons will be deemed to have beneficial
ownership of a security if such person or group of persons, directly
or indirectly, through any contract, arrangement, understanding,
relationship or otherwise, has or shares voting power or investment
power with respect to such security. Voting power includes the
power to vote, or to direct the voting of, the security, and investment
power includes the power to dispose of, or to direct the disposition
of, the security. A person will also be deemed to beneficially own a
security if such person has the right to acquire voting or investment
power over that security within 60 days through the exercise of any
warrant, option or right, conversion of a security or pursuant to the
power to revoke a trust or discretionary account.
The purpose of Schedule 13D is to give investors information about
the acquiring party, its intentions and the likelihood of a change in
corporate control. Schedule 13D requires, among other things,
disclosure of the following information: (i) the identity and
background of the holder; (ii) the purpose of the acquisition of
securities (e.g., to seek control of the target company) and any plans
or proposals with respect to the disposition of such securities, the
acquisition of additional securities or any extraordinary corporate
transactions involving the target company; (iii) the source and
amount of funds used in making the purchases; and (iv) the
existence of any contract, arrangement, understanding or relationship
between the holder and any person with respect to any securities of
the target company. Amendments to Schedule 13D must be filed
promptly after a material change, which may consist of a change in
intent or a change in the percentage of shares owned (a 1% change
in ownership is considered material).
Some investors use derivatives and other synthetic positions to gain
the economic benefits of ownership of a security without obtaining
voting rights, and therefore without requiring disclosure of the
investor’s position. The Dodd-Frank Act amended Section 13 of the
Exchange Act giving the SEC authority to broaden the definition of
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What are the limitations and consequences?

As discussed in the responses to questions 5.1 and 5.2, from the time
of public announcement of a tender/exchange offer until the offer
expires, the bidder is prohibited from directly or indirectly purchasing
shares, or making arrangements to purchase shares, outside of the
offer.

6 Deal Protection
6.1

Are break fees available?

Merger agreements typically provide for termination or break fees
payable by the target company if the agreement is terminated upon
the acceptance of a competing offer or the withdrawal by the target
company board of its recommendation of the acquiring company’s
offer (either in response to a superior proposal or where an
intervening event is deemed to have occurred). Termination fees of
approximately 3% of the target company’s equity value are not
uncommon. A larger fee may be justifiable if it is granted at the end
of an auction process, the price being paid by the acquiring company
is at the high end of the target company banker’s “fairness range”, or
if a lengthy pre-closing period is anticipated. In any event, the size
of the break fee should not be so large as to deter a rival bidder.
Although rare, it may be possible for multiple fees to be payable by
the target company in the event of the successive termination of
agreements.
Merger agreements may also include so-called “reverse termination
fees” that penalise acquirers who do not complete transactions.
These fees were initially included in transactions involving private
equity buyers that were not subject to a financing condition, and
were payable solely if the buyer was unable to secure financing for
the transaction. In the event the acquirer otherwise failed to close
the transaction for any other reason in breach of its obligations
under the merger agreement, the target company would be entitled
to seek equitable remedies, such as specific performance, or
monetary damages. Private equity acquirers have come to rely on
the payment of a reverse termination fee to cap damages to which a
target company might otherwise be entitled if the acquirer fails to
complete a transaction and to limit the availability of equitable
remedies such as specific performance. In recent years, most
acquisition agreements for transactions involving private equity
buyers have employed a reverse termination fee remedy structure
that allows the buyer to pay a reverse termination fee and avoid
closing the transaction only if the buyer’s debt financing is
unavailable notwithstanding the buyer’s efforts; otherwise, the
seller would have the ability to require the buyer to draw upon its
financing and close the transaction.
An increased level of antitrust enforcement activities by the United
States and foreign governments in recent years has resulted in
buyers and sellers spending more time negotiating regulatory
provisions in acquisition agreements in order to achieve the
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appropriate balance of risk-sharing between the parties, including
reverse termination fees and ticking fees in transactions with a high
degree of regulatory uncertainty. Substantial fees for failure to
obtain regulatory approvals continue to be the exception, and most
acquisition agreements have either no fee or a more modest fee
payable by the buyer if regulatory approvals are not obtained.
6.2

Can the target agree not to shop the company or its
assets?

“No shop” covenants are common in merger agreements and are
aimed at preventing target companies from seeking other buyers
once they have agreed to be acquired by the acquiring company. A
typical no shop covenant prohibits the target company from
soliciting alternative acquisition proposals from, providing
information to, or engaging in discussions with, third-party buyers.
In light of the target company board’s fiduciary duties, however,
such covenants typically contain an exception permitting the target
company board to engage in discussions with (and provide
information to) a third party that approached the target company on
an unsolicited basis if engaging in such discussions is reasonably
likely to lead to a superior proposal. A “superior proposal” is often
defined as a financially superior, all cash offer for all shares, not
subject to a financing condition and reasonably likely to be
consummated. No shop covenants generally permit the target
company board to terminate the merger agreement or change its
recommendation if consummating the transaction would be
reasonably likely to violate the fiduciary duties of the target
company board.
Additionally, merger agreements may include “go shop” provisions,
which specifically permit a target company’s board of directors to
seek out superior proposals for a specified period of time (typically
30–45 days) after the signing of a definitive merger agreement and
provide for a lower break fee if a superior proposal resulting in an
alternative transaction is received during the go shop period.
Acquirers may be willing to accept a go shop provision if a target
company enters into an agreement on an accelerated timeframe
without engaging in a full auction process. Go shop provisions are
more common in agreements involving private equity buyers, but a
target company may also request a go shop provision from a
strategic buyer. Strategic buyers frequently reject such requests, as
they are unwilling to permit target management to shop an agreed
transaction to third parties and proactively share sensitive,
confidential information with third parties (including competitors)
that may not result in a superior proposal for the target company.
The presence of a go shop provision can give target company
directors additional comfort that they will be able to seek out the
best value reasonably available to shareholders while allowing the
target company to lock up a favourable transaction.
6.3

Can the target agree to issue shares or sell assets?

Subject to the fiduciary duties of the target company board, deal
protection devices, such as the issuance of shares to a “white
knight”, are permissible. The target company may also enter into a
significant joint venture, sell assets, or agree to buy assets that might
cause an antitrust problem for a potential interloper. Such deal
protection devices will be reviewed by the Delaware courts under
the “enhanced scrutiny” standard (standards in other jurisdictions
are often, although not uniformly, similar) described below in the
response to question 8.2. As applied to deal protection devices, the
enhanced scrutiny standard requires that there be reasonable
grounds to believe that an interloping bid would not be in the best
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interests of the target company and its shareholders, and that the
deal protection devices implemented by the target company board
are a reasonable response to the perceived threat of an interloping
bid.
In transactions involving a change in control, deal protection
devices must not preclude the target company board from obtaining
the best value reasonably available to shareholders.
6.4

What commitments are available to tie up a deal?

In a merger, certain target company shareholders may enter into a
voting agreement with the acquiring company in which such
shareholders agree to vote in favour of the transaction and against a
competing transaction, or may grant the acquiring company an
irrevocable proxy to vote their shares in favour of the transaction
and against a competing transaction. Target company shareholders
may also enter into arrangements with an acquirer in a
tender/exchange offer in which shareholders agree to tender their
shares into the offer. Such agreements are common in situations
where there are one or more large shareholders (other than
institutions).
Arrangements that totally lock up a transaction are prohibited under
Delaware law. For example, a voting agreement from a majority
shareholder combined with a “force the vote” provision (i.e., a
requirement in the merger agreement that the shareholder meeting
be convened to vote on the transaction even if the target company
board withdraws its recommendation) was found by a Delaware
court to be impermissible. The court applied the enhanced scrutiny
standard described below in the response to question 8.2 to find the
combination of such a voting agreement and a force the vote
provision to be coercive and preclusive.
Although less common than shareholder voting agreements or
agreements by target shareholders to tender their shares into an
offer, the target company or certain target company shareholders
may enter into a stock option agreement with the bidder to secure
the bidder’s right to acquire shares of the target company. The
typical stock option agreement with a target company provides for
an option to purchase 19.9% of the outstanding shares of the target
company at a price equal to the trading price on the day before the
transaction was announced. These agreements, however, will likely
be invalidated if used to preclude or prematurely end the bidding
process. A variation on the stock option is the cash put, in which the
acquirer has the right to put the stock option to the seller in the event
of a competing bid, at a price equal to the difference between the
exercise price of the option and the price of the competing bid.
As described in the response to question 3.2, non-disclosure
agreements for a public company target often include a “standstill
provision” to prevent an unsolicited approach if negotiations
between the target company and the potential acquiring company do
not result in a consensual transaction. These standstill provisions
often restrict a bidder from making any public or private request to
the target board to waive or amend the standstill. Particularly in an
auction process, the merger agreement may include a provision
restricting the target from waiving or amending the standstill
provision with any other bidders. These merger agreement
provisions are frequently referred to as “don’t ask, don’t waive”
provisions, and should be disclosed to shareholders prior to their
approval of a transaction. Because these provisions (particularly
when combined with a “no shop” covenant described in the
response to question 6.2) may limit the competition in an auction,
they should be used with care and for a value-maximising purpose
consistent with directors’ fiduciary duties in order to withstand
judicial scrutiny.
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7.1

What deal conditions are permitted and is their
invocation restricted?

The parties have wide latitude to impose conditionality on the
consummation of a merger, and a bidder may make its
tender/exchange offer subject to the satisfaction or waiver of
objective conditions. In a tender offer or exchange offer, the
commitment to accept shares tendered is usually conditioned on the
tendering of a minimum number of shares and the receipt of
regulatory approvals, and in many situations, the absence of a
material adverse change in the business or financial condition of the
target company. Conditions to a tender/exchange offer must be
objective, and any determination with respect to their satisfaction
cannot be subject to the discretion of the bidder. Additional
conditions, such as a financing condition or completion of other
related transactions, may be imposed by the bidder; however, such
conditionality may decrease the credibility of the offer and make the
offer more susceptible to an interloping bid. In a merger, conditions
often include approval by the target company shareholders,
approval of the acquiring company shareholders (if a sufficient
number of new shares are being issued), receipt of regulatory
approvals, and the absence of a material adverse effect on the
business or financial condition of the target company and, in some
cases, the acquiring company (if the acquiring company’s securities
are part of the merger consideration).
7.2

What control does the bidder have over the target
during the process?

In a negotiated transaction, the merger agreement will generally
include covenants that obligate the target company to operate its
business in the ordinary course between signing and closing.
Actions outside of the ordinary course, including specific actions set
forth in the agreement, may not be taken by the target company
without the prior consent of the acquiring company. The merger
agreement will generally provide that if the target company fails to
materially comply with the “course of conduct” covenants then the
acquiring company will not be obligated to close the acquisition.
The merger agreement may also include a material adverse effect
condition. If there is a material adverse effect on the business or
financial condition of the target company after the merger
agreement is signed but prior to the closing, the acquiring company
will not be required to close. In a tender offer or exchange offer, the
conditions to the offer will generally mirror the conditions in the
merger agreement. As discussed in response to question 4.4, it
remains difficult for a buyer to prove that a material adverse effect
has occurred on the business or financial condition of the target
company, and to avoid its obligation to close on that basis.
7.3

When does control pass to the bidder?

In general, antitrust laws in the United States prohibit merging
parties from implementing integration plans or otherwise
coordinating competitive activities prior to the consummation of an
offer or the effectiveness of a merger. Overly restrictive “course of
conduct” covenants (as described above in the response to question
7.2) may be deemed as transferring control to the acquiring
company prior to the closing, and may therefore be in violation of
United States antitrust laws.

The response to question 7.4 discusses additional difficulties a
bidder may have in obtaining control of the target company board in
the context of a hostile transaction.
7.4

How can the bidder get 100% control?

Generally, if the bidder obtains a majority of the target company’s
shares through a tender offer or exchange offer, then following
completion of the offer, the bidder will acquire all of the equity
interests in the target company by merging the acquisition
subsidiary with the target company. (As indicated in the response to
question 2.15, shareholder approval requirements vary depending
on the state of incorporation of the target company and the target
company’s certificate of incorporation.) In most states (including
Delaware), if a bidder owns fewer than 90% of the shares of a
company following the completion of the offer, then the merger can
only be accomplished through a vote of the target company
shareholders, unless the parties agree in the merger agreement to
permit the bidder to use a “short-form merger” to acquire the
remaining target company shares following the completion of a
tender offer in the circumstances described below. If a short-form
merger is not available, then the bidder will effect a long-form
merger to obtain 100% control of the target company. This will
require that a proxy statement be prepared, cleared with the SEC and
mailed to the target company’s shareholders, a process that
generally takes two to three months.
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Depending on the state of incorporation of the target company, if
following the completion of an offer, a bidder owns at least 90% of
the shares of the target company, then a short-form merger can be
effected by the bidder promptly following consummation of the
offer without a vote of the target company shareholders by filing a
certificate of merger with the secretary of state in the state in which
the surviving company is incorporated. Delaware permits, in
certain circumstances, the use of a short-form merger if the bidder
owns a sufficient number of shares to approve the merger (typically
a majority of the outstanding shares) following the completion of
the offer. Two-step merger agreements (providing for a merger
following the completion of a tender offer) may include a “top-up
option”, which allows an acquirer that has completed an offer to
purchase additional shares from the target company to get to the
ownership percentage necessary to complete a short-form merger.
However, given the availability of short-form mergers following
tender offers in which the bidder owns less than 90% of the
outstanding target shares, the use of top-up options has decreased
significantly.
At the effective time of the merger, all target company shares not
held by the acquirer will be cancelled and represent only the right to
receive the merger consideration (subject to appraisal rights, if any)
and, accordingly, the acquiring company will have 100% control of
the target company.
In a hostile transaction, it may be more difficult for the bidder to
obtain complete control of the target company, even if such bidder
has obtained a majority of the target company voting shares in a
tender or exchange offer (which, as discussed below in the response
to question 8.2, will not occur if a target company has adopted and
not waived its “poison pill”), since a merger (other than a short-form
merger) also requires the approval of the board of directors of the
target company. It is also unlikely that a hostile bidder can
accomplish a short-form merger at the lower ownership levels
described above in the first paragraph of this response because such
short-form mergers are only available if the merger agreement so
provides (and hostile bids are generally made by a bidder directly to
shareholders, with no merger agreement).
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While most companies have eliminated staggered board structures,
if the target company board members have staggered terms (and
thus cannot be removed without cause), the bidder will have to wait
until the expiration of their respective terms before replacing any
board members and obtaining control of the board. (In practice,
however, target company directors often agree to resign once
change of control has passed to a bidder in a tender offer or
exchange offer.)
In addition, depending on the applicability of state anti-takeover
statutes and anti-takeover provisions in the target company’s
certificate of incorporation, the bidder may be precluded from
acquiring securities not tendered into the offer or voting such shares
for a period of time after the offer. Transactions that receive prior
approval of the target company board are generally exempt under
state anti-takeover statutes and anti-takeover provisions in the target
company’s certificate of incorporation.

8 Target Defences
8.1

Does the board of the target have to publicise
discussions?

There is no obligation for the target company board to inform its
shareholders if an offer is received. Management and the board of
the target company should carefully evaluate in good faith the terms
of any bona fide unsolicited proposal to determine if the offer is in
the best interests of the company and its shareholders. If the target
company board decides that it is not in the best interests of the target
company and its shareholders to sell the company, there is no
obligation to negotiate with the third party or disclose the proposal.
As discussed in the response to question 4.2, discussions between
the target company and a potential acquiring company should not
trigger disclosure obligations, assuming no circumstances exist
which created such an obligation.
8.2

What can the target do to resist change of control?

The Delaware courts have established that target company directors
may take reasonable steps to resist hostile bids; the actions of the
target company board, however, will be subject to the “enhanced
scrutiny” of the courts. In circumstances where a threatened change
of control is presented and the target company takes defensive
action in response, the Delaware courts have imposed an initial
burden on the directors to show that: (1) they had reasonable
grounds to believe that a threat to corporate policy and effectiveness
existed; and (2) the defensive measures were reasonable in relation
to the threat posed. The first element is satisfied by a showing of
good faith and reasonable investigation. The second element is
satisfied by a showing that the directors’ defensive response is
neither preclusive nor coercive and is within the range of
reasonableness.
Some U.S. companies have implemented shareholder rights plans or
“poison pills”. These plans are designed to deter coercive takeover
tactics and encourage third parties attempting to acquire a company
to negotiate with the target company board. Shareholder rights
plans generally provide for the dilution of an unsolicited buyer’s
target company shares upon the occurrence of a triggering event
(usually the acquisition of 15% of the target company’s shares),
unless the acquisition of target company shares by the buyer is
approved by the target company board. The target board has the
authority to withdraw the rights plan without shareholder approval,
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giving the board tremendous bargaining power with a hostile
acquirer. Shareholder rights plans are not designed to prevent a fair
offer for the entire target company, but rather give the target
company board time to consider alternative transactions or negotiate
better terms with the bidder. When a target company enters into a
negotiated merger agreement, it agrees to waive applicability of the
poison pill to such transaction. Court challenges to shareholder
rights plans in Delaware have led to mixed results, with the court
confirming the use of a poison pill in the context of protecting
corporate assets such as net operating loss carry-forwards (the use of
which may be limited or impaired if a company experiences an
“ownership change”) and rescinding a shareholder rights plan
adopted solely to protect a company’s “corporate culture”.
The number of companies with poison pills has steadily declined in
the last decade, and today fewer than 5% of Fortune 500 companies
maintain a shareholder rights plan. This trend is a reaction to
institutional investors and certain advisory services who are
strongly opposed to poison pills that are adopted by a company’s
board of directors without being submitted to shareholders for their
approval. Most large companies have concluded that the best
approach is not to adopt or renew an expiring shareholder rights
plan, but to wait until circumstances warrant the adoption of such a
plan to address a specific threat.
8.3

Is it a fair fight?

As described above, in a change of control transaction, deal
protection devices may not preclude the target company from
obtaining the best value reasonably available to shareholders. Once
the target company board reaches a decision to pursue a sale of the
target company, then the Delaware courts have concluded that the
directors must seek to achieve the transaction that presents the best
value reasonably available to the shareholders. If the sale decision
is made in the face of an unsolicited acquisition proposal, and the
target company is seeking other buyers (particularly if company
insiders are participating in one or more buying groups), the courts
will likely place even greater scrutiny on the fairness of the process.
“Tilting the level playing field” may be allowed, but only if the
board determines in good faith that it is in furtherance of the effort
to achieve the best transaction reasonably available for shareholders.

9 Other Useful Facts
9.1

What are the major influences on the success of an
acquisition?

An offer has the highest likelihood of success if the offer price is at
a substantial premium to the market price and if the offer is subject
only to customary conditions. The composition of the shareholder
base is also an important factor to consider in assessing the
likelihood of success of an offer. A bid for a target company with
“activists” in its shareholder base may be more likely to succeed, as
activists may be more likely to apply pressure to a target company
board to influence the target company’s strategy, particularly if the
target company’s stock has been underperforming.
9.2

What happens if it fails?

A bidder is not prohibited from making a new offer for the target
company if its initial offer is unsuccessful.
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Updates

10.1 Please provide a summary of any relevant new law or
practices in M&A in your jurisdiction.

Many of the transactions announced in 2018 were transformational,
as companies engaged in M&A activity to increase competitiveness
and keep up with industry trends. In particular, technology has been
an important driver across all sectors, as acquirers looked for
opportunities to enhance their digital strategy through M&A
activity. The volume of M&A transactions involving U.S. targets
was approximately $1.7 trillion in 2018, an increase of approximately
32% compared to the level of activity experienced in 2017. The
energy and power sector led the U.S. market, accounting for nearly
24% of deal volume.
Conditions in the deal-making environment were favourable in
2018, with activity driven by low corporate tax rates, the availability
of financing on attractive terms, and the continued desire of
corporate boards and management to grow revenue and earnings.
Deal-making slowed somewhat in the second half of the year, as
buyers reacted to higher interest rates, increased volatility in equity
markets, tightening in the leveraged loan market, trade tensions
between the United States and China and the political environment
in the United States and abroad.

USA

In December 2017, President Trump signed into law the “Tax Cuts
and Jobs Act”, which is the most comprehensive tax legislation
enacted in the United States since 1986. The new provisions include
lower corporate tax rates, 100% depreciation on certain tangible
depreciable property, new limits on interest deductibility, a dividend
exemption system for foreign-sourced earnings of foreign
subsidiaries of U.S. parent companies, and a transition tax on
deferred foreign income. Although most M&A tax rules remain
largely unchanged, the new tax law changes the calculus regarding
the relative tax benefits and costs of certain types of acquisitions and
structures.
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Transactions involving Chinese purchasers declined dramatically in
2018 from previous years, reflecting Chinese government restrictions
on outbound investment, CFIUS scrutiny of transactions involving
Chinese buyers and the effects of geopolitical tensions. As noted
earlier, FIRMA was enacted in 2018, updating and strengthening the
statute governing national security reviews of foreign investment in
the United States. The legislation is expected to have far-reaching
consequences for transactions between domestic and foreign
parties. All cross-border investors should be prepared for thorough
and potentially lengthy CFIUS investigations.
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Ann Beth Stebbins is a partner in Skadden’s New York office,
concentrating on mergers and acquisitions. Ms. Stebbins has been
involved in a variety of transactions representing strategic acquirers,
financial sponsors, targets and financial advisers. For example, Ms.
Stebbins has represented: Apax Partners in numerous transactions,
including the acquisition of ECi Software from The Carlyle Group, the
acquisition of a majority interest in Accenture’s insurance software
business, the acquisition and subsequent sale of Advantage Sales and
Marketing, and the acquisition of Quality Distribution, Inc.; the
independent directors of Time Warner Cable, Inc. in Time Warner
Cable’s acquisition by Charter Communications; J.C. Penney in its
acquisition of the Liz Claiborne business; Pharmaceutical Product
Development Inc. in its sale to The Carlyle Group and Hellman &
Friedman; Cineworld plc in its acquisition of Regal Entertainment Inc.;
and Colfax Corporation in the sale of its fluid-handling business.
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Thomas H. Kennedy is a partner in Skadden’s New York office. He
concentrates on mergers, acquisitions and other transactions, with an
emphasis on the telecommunications, media and technology
industries. Mr. Kennedy serves as global head of Knowledge Strategy
for the firm, leading Skadden’s thought leadership, knowledge
management and client communications programmes across
practices and offices. Mr. Kennedy has practised in the mergers and
acquisitions arena since 1981, and has significant experience in
hostile transactions, leveraged buy-outs, bankruptcy and
reorganisation matters, special committees, proxy fights and other
corporate governance matters. He represented Sprint in its sale of a
78% stake to SoftBank Corporation of Japan. In addition, he has been
involved in transactions or proposed transactions involving Aviall,
Cablevision, Clearwire, Foot Locker, Genesis Health Care, MetroPCS,
Skyterra, Tyco and XM Satellite Radio, among others.

Skadden is one of the world’s leading law firms, serving clients in every major financial centre with over 1,700 lawyers in 22 locations. Our
strategically positioned offices across Europe, the U.S. and Asia allow us proximity to our clients and their operations. For more than 60 years,
Skadden has provided a wide array of legal services to the corporate, industrial, financial and governmental communities around the world. We have
represented numerous governments, many of the largest banks, including virtually all of the leading investment banks, and the major insurance and
financial services companies.
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