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The Impact of SEC Staff Guidance 
on Shareholder Proposals Leaves 
a Murky Path Forward

In November 2017, the staff of the Division of Corporation Finance (Staff) of the Securi-
ties and Exchange Commission (SEC) issued guidance concerning companies’ ability to 
exclude shareholder proposals from their proxy statements under the “ordinary business” 
and “relevance” grounds of Rule 14a-8. In particular, Staff Legal Bulletin No. 14I (SLB 
14I) invited companies to include in their no-action requests their board’s analysis of the 
significance of a proposal under these exclusions, emphasizing that a well-developed 
discussion of that analysis would assist the Staff in its review of these requests. Virtually 
every company that went down this path, however, was unsuccessful, and after the 2018 
proxy season many questioned the utility of providing a board analysis.

Perhaps due to this skepticism, heading into the 2019 proxy season the Staff released 
guidance in Staff Legal Bulletin No. 14J (SLB 14J) that, among other things, reiter-
ated its view that a board analysis could be helpful in analyzing no-action requests 
and provided a nonexclusive list of items that might be included in a “well-developed 
discussion.” In addition, SLB 14J provided guidance concerning the micromanagement 
prong of the ordinary business exclusion and on proposals relating to senior executive 
compensation. While this guidance led to an increase in successful micromanagement 
arguments, it also created confusion for companies seeking to exclude proposals touch-
ing on senior executive compensation.

Although SLB 14I and SLB 14J appeared to present meaningful new avenues by which 
companies might exclude shareholder proposals, that hope, for the most part, has not 
been realized. Nevertheless, the Staff’s no-action letters issued over the 2019 proxy 
season offer some potentially helpful guideposts for companies.

Board Analysis: Not the Fast Lane Hoped For. During the 2018 proxy season only one 
no-action request containing a board analysis resulted in exclusion under the relevance 
test and none resulted in relief under the ordinary business exclusion. Despite SLB 14J, 
the same occurred in the 2019 proxy season, in that only one no-action request contain-
ing a board analysis resulted in exclusion under the relevance test and none obtained 
relief under the ordinary business exclusion.

In another parallel to 2018, it was unclear that the board analysis contained in the sole 
successful letter actually was necessary for relief. In obtaining no-action relief, Reliance 
Steel & Aluminum Company argued that a proposal requesting a report on its direct 
and indirect political contributions and expenditures was not relevant to the company’s 
business under Rule 14a-8(i)(5). Specifically, the company argued that the proposal 
was not significantly related to its business because the company did not make any 
direct political contributions and the only potential indirect contributions were dues 
paid to a trade association not permitted to give to political campaigns. The no-action 
request included a board analysis determining that neither the proposal nor the public 
policy considerations it raised were significantly related to the company’s business. The 
board analysis noted, among other factors, that the company had never before received 
a shareholder proposal regarding direct or indirect political contributions or similar 
topics. In granting relief under Rule 14a-8(i)(5), the Staff’s response letter indicated that 
the board’s analysis was a significant factor in its decision. Because the company did 
not actually engage in the activity raised by the proposal, it is not clear that the board 
analysis was necessary for relief and, accordingly, this no-action grant may be of limited 
precedential value.

If you have any questions regarding 
the matters discussed in this 
memorandum, please contact the 
attorneys listed on the last page or  
call your regular Skadden contact.

06 / 18 / 19

This memorandum is provided by 
Skadden, Arps, Slate, Meagher & Flom 
LLP and its affiliates for educational and 
informational purposes only and is not 
intended and should not be construed 
as legal advice. This memorandum is 
considered advertising under applicable 
state laws.

Four Times Square  
New York, NY 10036 
212.735.3000

1440 New York Ave., N.W. 
Washington, D.C. 20005 
202.371.7000

Marc S. Gerber
Partner / Washington, D.C.
202.371.7233
marc.gerber@skadden.com

Hagen J. Ganem
Counsel / Washington, D.C.
202.371.7503
hagen.ganem@skadden.com

Ryan J. Adams
Associate / Washington, D.C.
202.371.7526
ryan.adams@skadden.com

If you have any questions regarding the 
matters discussed in this memorandum, 
please contact the following attorneys 
or call your regular Skadden contact.



2 Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates

Perhaps due to doubt about the utility of using board time to 
conduct these analyses, the number of companies that included 
a board analysis in their no-action requests in the 2019 proxy 
season dropped to approximately half the number submitted in 
the 2018 proxy season. When present, however, board analyses 
generally were more thorough than in the 2018 proxy season 
and often followed the list of factors set forth in SLB 14J. Still, 
these more robust analyses did not carry the day. There was one 
instance in which the Staff directly addressed the issue, denying 
relief when the company included a board analysis that tracked 
SLB 14J and specifically stating that it was “unable to conclude, 
based on the information presented in your correspondence, 
including the discussion of the board’s analysis on this matter,” 
that the proposal was not sufficiently significant to the compa-
ny’s business operations. In every other instance where a board 
analysis was provided, the Staff either denied relief without 
referencing the board’s analysis or granted relief for a different 
reason (for example, micromanagement). This may indicate that 
in those instances the board analysis either was deficient in some 
manner or was not necessary because a traditional path to relief 
was available.

Nevertheless, the Staff continues to encourage companies to 
include a board analysis, both in its response letters and through 
informal public remarks. In some instances, the Staff has called 
out the lack of a board analysis where it has denied relief. Accord-
ingly, despite the lack of clear success to date, inclusion of a board 
analysis may still be prudent under the right set of circumstances.

Micromanagement: An Increasingly Viable Avenue for Relief. 
Arguments under the micromanagement prong of the ordinary 
business exclusion continue to enjoy a renaissance of late. As 
described in SLB 14J, a proposal may be excludable if it micro-
manages a company (i.e., by probing too deeply into matters of a 
complex nature upon which shareholders, as a group, would not 
be in a position to make an informed judgment), with the analy-
sis focused on the manner in which a proposal seeks to address 
an issue, rather than the subject matter of the proposal.

In the 2019 proxy season, the Staff granted no-action relief on 
the basis of micromanagement in 21 instances, up from 11 in the 
2018 proxy season, four during the 2017 season and none during 
the 2016 or 2015 seasons.

SLB 14J may have encouraged an increase in micromanagement 
arguments. It not only reiterated the Staff’s traditional interpreta-
tion of micromanagement, it also explained that proposals seeking 
intricately detailed studies or reports may, unlike in the past, be 
excludable on the basis of micromanagement if the underlying 
substance of the study or report relates to the imposition or 
assumption of specific time frames or methods for implementing 
complex policies.

The Staff also explained in SLB 14J that its concurrence with 
a company’s micromanagement argument does not necessarily 
mean the subject matter raised by the proposal is improper for 
shareholder consideration. Rather, it is the precise manner in 
which a proposal seeks to address an issue that leads it to be 
considered “micromanagement.” This distinction held true during 
the 2019 proxy season, when companies faced proposals on 
similar topics and achieved different no-action results depending 
on the specific manner in which the proposal sought to address 
the topic. For example, the Staff denied requests to exclude 
proposals that asked generally for a report on a company’s plans 
(if any) to combat climate change, while it granted on micro-
management grounds requests to exclude proposals specifically 
asking companies to adopt quantitative targets to reduce green-
house gas emissions.

Senior Executive Compensation Proposals. Historically, propos-
als relating to general employee compensation and benefits 
have been excludable under the ordinary business exclusion 
while proposals focusing on senior executive and/or director 
compensation generally have not because they were viewed 
by the Staff as relating to a significant policy matter. SLB 14J 
addressed these proposals in three ways. First, it reiterated the 
existing framework for analyzing proposals that address both 
senior executive and/or director compensation and ordinary 
business matters. Second, it set forth a new approach in which 
the micromanagement prong of the ordinary business exclusion 
would be applicable to proposals relating to senior executive and/
or director compensation. Third, SLB 14J articulated new guid-
ance that would make the ordinary business exclusion available 
in instances where proposals address aspects of senior executive 
and/or director compensation that also are available or applicable 
to a company’s general workforce. Again, application of the 
guidance has not met companies’ expectations.

Senior Executive Compensation Proposals Focusing on Ordi-
nary Business Matters. As noted in SLB 14J, where proposals 
address both senior executive and/or director compensation and 
ordinary business matters, the Staff analyzes whether the under-
lying concern of the proposal is primarily focused on one or the 
other. This was a useful reminder but did not represent a new 
position by the Staff. For example, as might have been expected 
prior to SLB 14J, in the 2019 proxy season the Staff granted a 
company’s request to exclude a proposal that asked the board to 
amend the compensation of certain executive officers to take into 
account the company’s debt rating as an incentive metric, noting 
in its no-action letter that the proposal related to the ordinary 
business matter of management of existing debt.

Senior Executive Compensation Proposals That Micromanage. 
SLB 14J reversed the Staff’s previously held position that propos-
als addressing senior executive and/or director compensation 
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could not be excluded on the basis of micromanagement. Under 
SLB 14J, proposals addressing senior executive and/or direc-
tor compensation that seek intricate detail, or seek to impose 
specific time frames or methods for implementing complex 
policies, may be excluded on the basis of micromanagement.

This new approach was demonstrated during the 2019 proxy 
season in a number of instances where the Staff concurred with 
arguments that proposals relating to executive compensation 
sought to micromanage the company. For example, the Staff 
granted a request to exclude on the basis of micromanagement 
a proposal that asked the company’s board to adopt a policy 
prohibiting the vesting of equity-based awards for senior 
executives who voluntarily resign to enter government service. 
This contrasts with the Staff’s denial of a request to exclude 
a nearly identical proposal in 2016 and its statement in that 
no-action letter that the proposal did not seek to micromanage 
the company.

Aspects of Senior Executive Compensation That Also Are 
Generally Available to Employees. While SLB 14J articulated 
new guidance that would make the ordinary business exclusion 
available for proposals that address aspects of senior executive 
and/or director compensation that also are available or applicable 
to a company’s general workforce, the Staff has not yet agreed 
with the exclusion of a proposal on this basis. Moreover, in a 
number of instances the Staff indicated through its response 
letters that companies had not appropriately analyzed this basis 
for exclusion. As a result, companies yet again must consider 
whether the new guidance has any practical utility.

Seemingly straightforward, the guidance in SLB 14J stated that a 
proposal that addresses senior executive and/or director compensa-
tion may be excludable if a primary aspect of the targeted compen-
sation is broadly available or applicable to a company’s general 
workforce and the company demonstrates that the executives’ or 
directors’ eligibility to receive the compensation does not impli-
cate significant compensation matters. Nevertheless, there have 
been variations in the way the new guidance has been interpreted 
because SLB 14J also restated its guidance without any reference 
to an analysis of “significant compensation matters,” specifically 
stating that “it is difficult to conclude that a proposal does not 
relate to a company’s ordinary business when it addresses aspects 
of compensation that are broadly available or applicable to a 
company’s general workforce, even when the proposal is framed in 
terms of the senior executives and/or directors.”

Shareholder proponents argued that the new guidance imposed 
a two-part test, requiring companies to demonstrate that (1) the 

compensation targeted by a proposal applies generally to their 
workforce and (2) such aspect of compensation does not implicate 
“significant compensation matters,” a term referenced but not 
defined in SLB 14J.

In practice, it appears that the Staff has agreed with the existence 
of a two-part test as suggested by shareholder proponents. In 
some instances, for example, the Staff noted in its response 
letters that the no-action request did not address whether the 
proposal implicated significant compensation matters. In 
addition, in at least one example, the Staff stated that a company 
failed to meet its burden of demonstrating the proposal could 
be excluded and specifically noted the absence of the board’s 
analysis to determine whether the proposal implicated significant 
compensation matters.

Thus, while companies were hopeful that SLB 14J would lead 
to an increased ability to exclude proposals touching on senior 
executive compensation matters, application of the new guidance 
resulted in more confusion than positive results for companies. 
Given the Staff’s application of a two-part test to decide whether 
a proposal is excludable when it relates to an aspect of senior 
executive compensation generally available to the workforce, it 
appears to have reverted to its traditional approach of analyzing 
such proposals. That is, the Staff still appears to concentrate 
its analysis on whether the proposal focuses on the significant 
policy issue of senior executive compensation and, if so, will 
decide that the proposal is not excludable.

Looking Forward

SLB 14J and Staff no-action decisions from the 2019 proxy 
season provide important guideposts, but the path forward on 
many shareholder proposals remains murky. The Staff seemingly 
wants companies to include a board analysis but, except in the 
narrowest of circumstances, has been hesitant to concur with 
one. And though the Staff’s evolving views on micromanagement 
hold promise, the availability of a successful argument relies 
heavily on the specific proposal’s request rather than its subject 
matter. Finally, it remains to be seen whether SLB 14J will 
have any meaningful impact or utility with respect to proposals 
addressing aspects of senior executive compensation available to 
the general workforce.

These items, together with the inclusion of potential amendments 
to Rule 14a-8 on the SEC’s near-term rulemaking agenda, will 
continue to create uncertainty and unpredictability for companies 
and shareholder proponents alike.
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