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Two years ago, the U.S. Supreme Court issued its seminal personal 

jurisdiction ruling in Bristol-Myers Squibb Co. v. Superior Court of 

California.[1] BMS held that state courts cannot exercise personal 

jurisdiction over out-of-state defendants as to plaintiffs whose claims 

arose out of state. 

 

The ruling made clear that this fundamental rule applies even when, as 

was the case in BMS, the state court is presiding over nationwide mass 

tort actions involving substantially similar claims by in-state plaintiffs 

against the same out-of-state defendants. Although the decision has 

reined in plaintiffs lawyers’ forum-shopping efforts to manufacture 

personal jurisdiction by joining the claims of resident plaintiffs with those 

of nonresidents in state court in mass tort proceedings, its applicability to 

class actions — which sometimes also seek to group the claims of in- and 

out-of-state plaintiffs against out-of-state defendants — was left an open 

question.[2] 

 

In the two years since BMS was decided, a significant number of district 

courts have confronted that question. Every court of which we are aware 

has recognized that BMS applies to the named plaintiffs in putative class 

actions, but courts have split on whether the Supreme Court’s landmark 

decision applies to unnamed class members. Dozens of district courts 

have passed on the matter, but the courts of appeals have not yet 

addressed the question. That should soon change, as the issue is 

presented in pending appeals in both the Seventh and D.C. Circuits.[3]  

 

For the reasons explained in this article, these courts should follow the 

better-reasoned lower-court decisions that have held that BMS applies in 

full to class actions, including to the claims of unnamed class members, 

and, as a result, that nationwide classes cannot be maintained except 

where the defendant is subject to general personal jurisdiction (typically, 

the defendant’s principal place of business or place of incorporation). 

Appellate consensus on this issue would provide important guidance for 

lower courts and litigants, establish greater predictability for defendants 

on where they might be called to face class litigation, and forestall the 

need for Supreme Court intervention. 

 

The BMS Decision 

 

In BMS, more than 600 plaintiffs, most of whom were not California residents, sued BMS in 

California state court, alleging that they had been injured by ingesting Plavix, a drug 

manufactured by BMS. BMS moved to dismiss the nonresidents’ claims on the ground that 

the court lacked personal jurisdiction. 

 

On appeal, the California Supreme Court concluded that the trial court did have specific 

personal jurisdiction over the claims in light of BMS’s extensive contacts with California and 

the similarity between the claims of the California residents and those of the nonresidents. 

But the U.S. Supreme Court reversed, explaining that the "mere fact that other plaintiffs 
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were prescribed, obtained, and ingested Plavix in California — and allegedly sustained the 

same injuries as did the nonresidents — does not allow the [s]tate to assert specific 

jurisdiction over the nonresidents’ claims."[4] In so doing, the court made clear that a state 

court necessarily lacks specific personal jurisdiction over a defendant with respect to claims 

asserted by plaintiffs whose claims have no connection to the forum where an action is 

commenced, regardless of whether those plaintiffs join their claims with plaintiffs whose 

claims have some connection with the forum. 

 

Application of BMS to Putative Nationwide Class Actions in District Courts  

 

In the aftermath of BMS, several dozen federal district courts have weighed in on the 

question whether BMS applies to putative class actions pending in federal court. Court after 

court has concluded that BMS applies at the very least to the named class action plaintiffs. 

Thus, the named plaintiffs must be able to plead and prove that their alleged injury has 

some nexus to the forum state in order to support the exercise of specific personal 

jurisdiction over the putative class action.[5]  

 

The more contentious question is whether BMS applies to limit the authority of a court to 

hear claims by absent class members with no connection with the forum. A number of 

courts have interpreted the case to bar actions on behalf of a multistate class unless the 

defendant can be subjected to general jurisdiction, concluding that the principles of BMS 

apply regardless of the form of the pleadings.[6] However, several other courts have held 

that BMS does not apply to the unnamed class plaintiff context and therefore putative 

nationwide classes may be brought nearly anywhere.[7] 

 

Prospects for Resolution at the Appellate Level 

 

The circuit courts of appeals now have an opportunity to weigh in and attempt to guide the 

lower courts toward greater uniformity on this issue. In Whole Foods Market Group. Inc. v. 

Molock, the case that will soon be heard by the U.S. Court of Appeals for the D.C. Circuit, a 

group of grocery store employees sued their employer for alleged violations of state 

common and statutory law. The district court dismissed the named plaintiffs with no 

connection to the District of Columbia, but denied the motion to dismiss the nationwide 

class allegations, concluding that the claims of unnamed class members were not barred by 

BMS. Recognizing a controlling question of law on which there was substantial ground for 

difference of opinion, however, the district court certified the case for interlocutory review 

under 28 U.S.C. Section 1292(b).[8]  

 

In Mussat v. IQVIA, to be heard by the U.S. Court of Appeals for the Seventh Circuit , the 

district court reached the opposite conclusion. There, suit was brought for purportedly junk 

faxes under the Telephone Consumer Protection Act by an Illinois resident seeking to 

represent a nationwide class. The district court applied the principles of BMS to the 

unnamed class members and struck the class definition.[9] The plaintiff petitioned for leave 

to appeal the denial of class certification under Federal Rule of Civil Procedure 23(f), which 

the Seventh Circuit granted. 

 

Both the Seventh and D.C. Circuits should hold that BMS applies to absent class members 

because the reasoning underlying the Supreme Court’s treatment of personal jurisdiction in 

mass tort proceedings applies with at least equal force to nationwide class actions. This is so 

because each class member, named or unnamed, must bring his or her claims in a court 

that has personal jurisdiction over the defendant being sued. Unless the court is in a state 

“in which the [defendant] is fairly regarded as at home” — i.e., its state of incorporation or 

principal place of business — each class member must be able to establish the requisite 
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“connection between the forum and the specific  claims” he or she is asserting.[10] 

 

Resort to the procedural class action device cannot provide a justification for allowing class 

members to have their cases heard by a tribunal that would otherwise lack jurisdiction. 

Limitations on the exercise of personal jurisdiction are rooted in due process rights. If a 

defendant has a right not to answer claims from a litigant with no connection to the forum, 

that right should not be abrogated merely by virtue of the fact that the litigant asserts the 

claims as an unnamed class member rather than a named plaintiff. Otherwise, the 

invocation of Rule 23 could "abridge, enlarge or modify [a] substantive right" in violation of 

the Rules Enabling Act.[11]    

 

Faced with this fundamental precept, courts that seek to avoid applying BMS to class 

actions offered several reasons. None are persuasive. The various arguments against the 

application of BMS to federal class actions are collected most comprehensively in In re: 

Chinese-Manufactured Drywall Products Liability Litigation. There, the court offered several 

theories to distinguish — or simply ignore — the reasoning in BMS.[12] But as explained 

below, the theories advanced by this court and others are unavailing. 

 

First, many courts have concluded that "the citizenship of ... unnamed plaintiffs is not taken 

into account for personal jurisdiction purposes."[13] These courts have noted that 

"[n]onnamed class members ... may be parties for some purposes and not for others" and 

asserted that personal jurisdiction is among the purposes for which they are not parties.[14] 

But this approach misreads personal jurisdiction precedents.  

 

As these precedents make clear, the due process clause limits the authority of states (and 

federal courts sitting in diversity) to compel out-of-state defendants to "submit[] to the 

[state’s] coercive power" and ultimately limits the state’s power to "try causes."[15] These 

concerns apply equally to all class members on whose behalf judgment might be rendered 

— whether named or unnamed. Assuming a judgment were entered on behalf of the class, 

for example, any class member would be able to enforce it individually after the fact — even 

out-of-state class members with no relationship to the forum — forcing the defendant to 

answer in a forum that has no nexus to the dispute between the parties.[16] 

 

Some courts have offered other, even less persuasive justifications that would nullify BMS in 

federal class actions even as to named plaintiffs. Several courts have pointed out the 

unremarkable fact that class act ions, unlike mass tort actions, must meet the various 

requirements imposed by Rules 23(a) and 23(b).[17] While the courts that rely on Rule 23 

denominated these as "due process safeguards," they ignored that they exist primarily to 

protect the due process rights of absent class members, and they certainly have no purpose 

to protect a defendant’s right not to be subject to the coercive power of a forum with 

respect to claims that have no connection with it.  

 

Other courts have asserted that the Supreme Court ’s earlier decision in Phillips Petroleum 

Co. v. Shutts[18] "sanctioned the use of a nationwide class action."[19]  Not so. The 

Supreme Court in BMS could not have been clearer: "[s]ince Shutts concerned the due 

process rights of plaintiffs, it has no bearing on the question presented here" — i.e., the due 

process rights of defendants.[20] The Chinese Drywall court further held Rule 23 to be a 

valid exercise of Congress’ power to provide federal jurisdiction.[21] But as already 

mentioned, Rule 23 was not a legislative enactment, so if it did purport to expand personal 

jurisdiction (and it certainly did not), it did so in violation of the Rules Enabling Act.   

 

Finally, the Chinese Drywall court posited that a state law class action does not implicate 

"federalism concerns" if brought in federal court on diversity grounds. As an initial matter, 



the court concluded that federal courts are materially different from state courts with 

respect to personal jurisdiction considerations, even when sitting in diversity.[22] This 

theory — which would render BMS a dead letter in any case in federal court, class action or 

otherwise — has, to our knowledge, not been accepted by any other court, including even 

those on which the Chinese Drywall court otherwise relied.[23]  

 

And with good reason: Black letter law requires a federal court sitting in diversity to apply 

the same personal jurisdiction analysis as a forum state court.[24] The Chinese Drywall 

decision further suggested that federalism concerns are absent in class actions where the 

defendant "ha[s] made enough [other] contacts [with] the forum."[25] But this reasoning 

resembles the California Supreme Court’s "loose and spurious form of general jurisdiction" 

that the Supreme Court expressly rejected in BMS: "extensive forum contacts that are 

unrelated" to the claims at issue are simply irrelevant.[26] 

 

At bottom, none of the justifications offered by the various district courts to ignore BMS in 

the class context can overcome a single fundamental principle. Neither the Rules Enabling 

Act nor the U.S. Constitution permits plaintiffs to sue — and possibly recover — in a court 

without jurisdiction, simply because they style their suit a class action. 

 

Accordingly, the courts of appeals that are positioned to address these quest ions should 

clarify that BMS does apply to unnamed class members in putative nationwide class actions. 

Doing so will offer important guidance to lower courts; it will also provide important 

predictability to entities that must defend against multistate class actions, which generally 

could only be maintained (at least in diversity suits) in the entities’ home states.  

 

This ability to predict where the entity will likely be called to defend against claims in 

litigation is one of the core values that the personal jurisdiction doctrine was intended to 

protect. Ultimately, if the courts of appeals fail to reconcile the divided approach of the 

district courts on this issue, it will be the Supreme Court that must clarify the import of its 

landmark decision. 
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2018); Peters v. Wells Fargo Bank, N.A. , No. 17-cv-04367-JST, 2018 WL 398238 (N.D. 

Cal. Jan. 12, 2018); In re Chinese-Manufactured Drywall Prods. Liab. Litig , MDL No. 09-

2047, 2017 WL 5971622 (E.D. La. Nov. 28, 2017) (“Chinese Drywall”); Day v. Air Methods 

Corp. , No. 5:17-183-DCR, 2017 WL 4781863 (E.D. Ky. Oct. 23, 2017); Fitzhenry-Russell 

v. Dr. Pepper Snapple Grp., Inc. , No. 17-cv-00564 NC, 2017 WL 4224723 (N.D. Cal. 

Sept. 22, 2017). 

 

[8] See Molock v. Whole Foods Mkt. Grp., Inc. , 317 F. Supp. 3d 1 (D.D.C. 2018). 

 

[9] 2018 WL 5311903, at *6. 

 

[10] BMS, 137 S. Ct. at 1780-81 (emphasis added) (citation omitted). 

 

[11] 28 U.S.C. § 2072(b); see Practice Mgmt. Support Servs., 301 F. Supp. 3d at 861 (“The 

Supreme Court held in [BMS] that the Fourteenth Amendment’s [D]ue [P]rocess [C]lause 

precludes nonresident plaintiffs injured outside the forum from aggregating their claims with 

an in-forum resident.  Under the Rules Enabling Act, a defendant’s due process interest 

should be the same in the class context.”) (citation omitted). 

 

[12] 2017 WL 5971622, at *14-20. 

 

[13] Id. at *12 (quoting Fitzhenry-Russell, 2017 WL 4224723, at *5). 

 

[14] Fitzhenry-Russell, 2017 WL 4224723, at *5 (citation omitted); see also, e.g., Al Haj, 

338 F. Supp. 3d at 820 (concluding absent class members are not parties for personal 

jurisdiction purposes); Molock, 297 F. Supp. 3d at 126-27 (dismissing named plaintiffs 

without connection to the forum but allowing nationwide class allegations to proceed).  

 

[15] BMS, 137 S. Ct. at 1780 (citation omitted). 

 

[16] See, e.g., Germonprez v. Dir. of Selective Serv. , 318 F. Supp. 829 (D.D.C. 1970) 

(enforcing class judgment on behalf of an individual class member). 
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