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Last year, in what it called a very close decision, the court
overseeing the Roundup Products Liability Litigation admitted expert
testimony opining that a chemical in Monsanto's Roundup weedkiller
causes non-Hodgkin’s lymphoma.[1] In its ruling, which is currently
on appeal, the court stated that the U.S. Court of Appeals for the
Ninth Circuit applies the U.S. Supreme Court’s Daubert mandate
governing the admissibility of expert testimony with a “liberal
thrust’ favoring admission.”

The Roundup court also contrasted the Ninth Circuit’s approach with
what it characterized as a more stringent approach taken by the
U.S. District Courts of Appeal for the Third and Eleventh Circuits —
suggesting that the evidence would not be deemed admissible in
those circuits.[2]

This article does not address the issues in the Roundup Daubert
challenge, but the court’s statement prompted the authors to
undertake research to determine whether the Ninth Circuit’s
Daubert rulings differ from those in other circuits. Our research has
yielded two conclusions.

First, a survey of recent Daubert decisions — encompassing the last
five years — shows that the Ninth Circuit reverses district court
exclusions of experts nearly half the time. This reversal rate seems
quite high for an area reviewed under the abuse of discretion
standard, and it dwarfs that of the Third and Eleventh Circuits,
which reversed expert exclusions only a couple times during the
same period.

Second, the Ninth Circuit appears to reject the principle (not
addressed in Roundup) that “any step that renders [an expert’s]
analysis unreliable under the Daubert factors renders the expert’s
testimony inadmissible” — a principle numerous other courts have
repeatedly applied in expert exclusion decisions.
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The Ninth Circuit is considerably more likely than other circuits to reverse district courts
that exclude expert witnesses. As the following chart shows, over the last five years, the



Ninth Circuit reviewed 19 district court decisions that had excluded expert testimony.
Nearly half the time, it found that these exclusions were abuses of discretion and reversed
them. By contrast, the Third and Eleventh Circuits respectively reviewed 13 and 27 district
court decisions excluding expert testimony. Only two of these were reversed.[3]

CIRCUITS | NINTH | THIRD | ELEVENTH

REVERSED | 9[4] 0 2[5]

AFFIRMED | 10[6] | 13[7] 25[8]

The Ninth Circuit’s near-50% rate of reversal of decisions ostensibly reviewed under an
abuse of discretion standard sticks out — and suggests that, to date, the Ninth Circuit has
been a distinct outlier in applying the Daubert mandate. After all, if an appellate court
believes that Daubert should be applied more permissively, it would be expected to
enforce that view by reversing decisions it deems too restrictive.

Deferring to experts, on the one hand, leads to tighter scrutiny of district courts on the
other. Given the changing character of the Ninth Circuit, with a number of retirements and
new appointees, it remains to be seen whether this trend will continue, or whether the new
appointees will bring Ninth Circuit Daubert rulings more in line with those of other circuits.

“Any Step” Is Too Strict for The Ninth Circuit, for Now

One issue on which the Ninth Circuit has forged its own path is the “any step” principle
articulated by the Third Circuit in 1994, when it explained that the Daubert requirement
that “conclusions supported by good grounds for each step in the analysis ... means that
any step that renders the analysis unreliable under the Daubert factors renders the
expert’s testimony inadmissible.”[9]

The any-step principle is endorsed in the commentary to the 2000 amendments to Rule
702.[10] And it has been invoked by the Second, Third, Fifth, Sixth, Tenth and Eleventh
Circuits, as well as numerous district courts. Appellate decisions citing the any-step
principle have overwhelmingly held that experts were properly excluded or should have
been excluded. Specifically, there have been 26 federal appellate decisions using the any-
step language, and 20 reached results supporting the exclusion of experts.[11]

Courts applying the any-step principle have explained that each step taken in an expert’s
methodology — or at least an important part of the methodology — must be reliable. In
one such decision, the Eleventh Circuit held that an expert’s failure to “show the reliability
of each of his steps in deducing [a drug’s] toxicity from [an] analogy” to a different drug
was a “fatal defect under Daubert.”[12]

Other decisions have cited “any step” (or similar verbiage) in holding that expert testimony
purportedly based on well-accepted methodologies was nevertheless inadmissible due to
missteps taken in applying the methodologies. For example, the Third Circuit applied the
any-step principle in holding that an expert’s particular application of the Bradford Hill
criteria (a well-accepted framework for analyzing general causation in toxic tort cases) was
unreliable.[13]

The Ninth Circuit, however, appears to disagree with these courts. In City of Pomona, the
Ninth Circuit rejected the any-step principle as an overly “guarded approach to the issue of
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an expert’s adherence to protocol” and proceeded to hold that the district court abused its
discretion by essentially being overly nitpicky. The Ninth Circuit explained that it rejects
expert opinions that are the “result of a faulty methodology or theory as opposed to
imperfect execution of laboratory techniques whose theoretical foundation is sufficiently
accepted in the scientific community.”[14]

In other words, the Ninth Circuit appears to not only reject the any-step language, but
disagree on the broader issue of whether an expert’s application of a well-accepted
technique is to be scrutinized under Daubert. The City of Pomona decision is the only
instance in which the Ninth Circuit has addressed the any-step principle, although several
district courts in the Ninth Circuit have invoked it, citing decisions by other appellate
courts.[15]

To be sure, there is some uncertainty surrounding what “any step” means and applies to.
Consistent with the decisions discussed above that focused on major problems with expert
methodologies, courts (including the Third Circuit) have clarified that minor flaws in
experts’ analyses do not make them per se inadmissible.[16] But courts may struggle in
practice to differentiate between major and minor methodological steps.

In this vein, one federal district court surveyed courts’ use of the any-step principle and
concluded that many courts applying it to exclude experts were really just applying the
“too great an analytical gap” rule the Supreme Court articulated in Joiner.[17] Under that
view, the any-step principle would appear to be no more than a gloss on Daubert canon.

Regardless of these ambiguities, it is clear that when federal appellate courts do apply
the any-step principle, they overwhelmingly do so in decisions supporting expert exclusion.
This trend alone indicates that the principle reflects a relatively stringent application of
Daubert — which is exactly how the Ninth Circuit characterized it in City of Pomona.

Guidance from the Supreme Court could be needed to clarify whether — to the extent the
any-step principle is a more stringent requirement than the “analytical gap” rule — it is a
permissible way to apply Daubert. Whatever “any step” truly means, it will be interesting
to see whether the Ninth Circuit continues to stand alone in rejecting it.

In sum, the standards courts use to evaluate expert methodologies do seem to vary across
federal circuits. The lack of a clear Daubert standard is concerning, because Daubert issues
often effectively decide cases — especially in mass tort litigation, which comprises a
substantial portion of the federal docket.

A major decision by the Supreme Court could clarify Daubert principles the court last
elucidated in the 1990s. This could include guidance on both whether the any-step
principle is correct — and more broadly, the degree to which missteps in experts’ particular
application of uncontroversial techniques should be scrutinized.
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