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UNITED STATES DISTRCT COURT
SOUTHERN DISTRICT OINEW YORK

SAUL CHILL andSYLVIA CHILL , for the use
and benefit of the CALAMOS GROWTH FUND

Plaintiffs,
OPINION AND ORDER

—against- 15 CIV. 1014 (ER)

CALAMOS ADVISORS LLC,
Defendant.

Ramos, D.J.:

This opinion considers whether a mutual fund investment adviser breached the “fiduciary
duty with respect to the receipt of compensation for servites’is imposed by 86(b) of the
Investment Company Act of 1940 (thEC’A”) (codified at 15 U.S.C. § 80a35(b)).

Plaintiffs Saul Chill and Sylvia Chill are shareholders in of the Calamos Growth Fund
(the“Fund), a mutual fund. Statement of Stipulated F&t&SF) § 1, Doc. 187-1. Defendant
Calamos Advisors LLE*Calamos”)serves as investment advisor to the Fund pursuant to an
Investment Management Agreement (tHdA ”) between Calamos and the Furd. §58. The
IMA requires Calamos to provide certain investment advisory services to therFexchange
for an annual investment advisory felel. 1 60.

Plaintiffs filed the present suit in February 2015n behalf of and for the benefit of the
Fund, pursuant to 8§ 36(b) of the ICA. Compl. 1 1, Do@Iintiffs claim that Calamos
received, and continues to receiVexcessive’investment advisory fees from the Fund, in
violation of its fiduciary duty under § 36(b). Id. {1 3-4.

The Courtgranted partial summary judgment to Calamos in September @@uding

that Plaintiffs had failed to raise triable issues of fact related to two of the six scalled
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“Gartenbergfactors”traditionally considered by courts in § 36(b) casgse Chill v. Calamos
Advisors LLC No. 15 Civ. 1014 (ER), 2018 WL 4778912, at *21 (S.D.N.Y. Oct. 3, 2GE8);
also Gartenberg v. Merrill Lynch Ast Mgmt.694 F.2d 923 (2d Cir. 1982). Specifically, the
Court concluded that Plaintiffs had failed to raise triable issues of fact regarding the extent to
which Calamos realized and shaféall-out’ benefits and economies of scale. Chill, 2018 WL
4778912 at *21.

In that same opinion, the Court declined to rulg¢r@npartiesmotions to exclude certain
expert testimony from the recorttd. The Court explained that if, after hearing live testimony at
trial, it concluded that an expert was unqualified to opine on a particular topic or offered
unreliable or unhelpful opinions, then the Court would afford those opinions little or no weight in
evaluating the merits of Plaintiffs’ claim. Id. at*6—7.

The Court commenced a bench trial dovemberl9, 2018hat lasted two weeks
Because of the Coustpredrial rulings, the evidence introduced at trial centered on whether the
compensation received by Calamos was excessive in light of the four renf&angnberg
factors — namely, (1) the nature and quality of services provided to the Fund and its
shareholders; (2) the profitability of the Fund to Calamos; (3) comparative fee structures (in other
words, a comparison of the fees paid to Calamos by thewtimthose paid by similar funds);
and (4) the care and conscientiousness of the Fund’s board of trustees in evaluaérg advi
compensation. The Court also considered all other pertinent facts.

Shortly after trial, the parties submitted proposed findings of facts and conclusions of law.
SeeDocs. 217-22. Closing arguments were held in February 26b8the reasons explained
below, the Court concludes that Plaintiffs have failed to prove that Calamos breached its duty

under 836(b). Accordingly, Rintiffs’ claim isDISMISSED



THE INVESTMENT COMPA NY ACT OF 1940

Congress adopted the ICA to regulate investment companies, including mutual funds.
Jones v. Harris Assocs. L.B59 U.S. 335, 338 (2010). “A mutual fund is a pool of assets,
consisting primarily of [a] portfolio [of] securities, and belonging to the indivichweestors
holding shares in the furidld. (quotingBurks v. Laskerd41 U.S. 471, 480 (1979)) (alteration
in original). Typically, a mutual fund is created by a separate entigdan investmerddvisor,
which also selects the fuisdboard of trustees, manages the fund’s investments, provides the
fund with administrative services, and markets the fund to shareholdaikir-exchange for
various fees paid by the fund to theastmentdvisor. Jones 559 U.S. at 338.

“Because the [investment] generally supervises the daily operationfoithand often
selects affiliated persons to serve on the company’s board of directors, the relationship between
investment advisers and mutual funds is fraught with potential conflicts of interest. Daily
Income Fund, Inc. v. Fox64 U.S. 523, 536 (1984) (internal quotation marks omitted).
“Therefore, the forces of arm’s-length bargaining do not work in the mutual fund industry in the
same manner as they do in other sectorseoAtherican economiy. Burks 441 U.S. at 481
(quoting S. Rep. No. 91-184, at 5 (1969)).

To lesserifthe potential for abuse inherent in the structure of investment comgadies,
at 480, Congress, through passage of the ESfgblished a regulatory schefoethe industry
that limited who may be on a fund’s board of directors and reqthiegeny contract between
advisors an@fund be approved by the board and shareholdgesFox, 464 U.S. at 536-37.

As the Supreme Court detaileddones the growing popularity of mutual funds as an
investment vehicle in the 1950s and 1960s sparked studies and reports centered orsthe ICA’

effectiveness (or lack thereof) in protecting sharcholders. 559 U.S. at 339. One Securities and



Exchange CommissiafiSEC)) report found that mutual fund advisooften charged higher fees
to captive funds than to their other clients, despite the best efforts of the then-current version of
the ICA. SeeFox, 464 U.S. at 537.

Congresghereafterset out to remedy the perceiveddeguacies in the ICA and bolster
shareholder protection. To that end, Congress amended the ICA in two primanyithaye
Investment Company Amendments Act of 197CAA”), Pub. L. No. 91-547, 84 Stat. 1413
(1970).

First, in an effort to control conflicts of interest within mutual funds, Congress amended
the ICA to require that at least 40% of an investment company’s board be composetbefsne
who are not “interested persd@risa the company, as defined by the ICA. ICAA § 5 (codified at
15 U.S.C. § 80a—18J); see also Burks#41 U.S. at 482This “strictef’ requirement
strengthenethe prior version of the ICA, which requirdthtonly 40% of the board not be
officers or employees of the company or “affiliated persons” of the companys advisor. See id
(citing the Investment Company Act of 1940, ch. 686, 54 Stat. 789, 806 (1940)). Calgoess
added a requirement that the outside members of the board not be “interested peraanach
“broackr category than the previously identified group of persons *affiliated’ with theadvisor;

Fox, 464 U.S. at 538 (citing 15 U.S.C. 88 80a-2(a); 88@)). The ICA assigns “a host of
special responsibilitiégo the disinterested board membelsnes 559 U.S. at 340 (citation
omitted). Of note, the disinterested board members “review and approve the contifaets of
investment annually, and a majority of these [members] must approve an adviser’
compensation. Id. (internal quotation marks and citation omitted).

SecongdCongresaddeds 36(b) tothe ICA Section 36(b) “imposedpon investment

advisers afiduciary duty’ with respect to compensation received from a mutual &mdgraned



individual investors a private right of action for breach of that dulgpnes 559 U.S. at 340
(citing 84 Stat. 1429, codified at § 80a-35(b) (internal citations removed)). Notaljlijn
contrast to its approach in other aspects of the 1970 amendments, . . . Congressodgoided
rely solely on the fund’s directors to assure reasonable adviser feeshatamding the
increased disintestedness of the boatdFox, 464 U.S. at 540 (emphasis added).

“The ‘fiduciary duty’ standard contained in35(b) represent[s] a delicate compromise.”
Jones 559 U.S. at 340. Specifically, § 36(b) reflects Congress desire to adopt “a different
method of testing management compensation that [is] more favorable to sharehalad¢ng
previously available remediesyét stringent enough tadt permit a compensation agreement to
be reviewed in court foréasonableness. Id. (citation andsome interal quotation marks
omitted).

“Congress added § 36(b) to the ICA in 1970 because it concluded that . . . shareholders
should not have to ‘rely solely on the fuadlirectors to assure reasonable adviser fees,
notwithstanding the increased disinterestedness of the Ho#t@men v. Kemper Fin. Servs.,
Inc., 500 U.S. 90, 108 (1991) (quotifgx 464 U.S. at 540). Thus, the ICA allows shareholders,
like Plaintiffs, to file suit on behalf of the company for breach of the investment adviser’s
fiduciary duty with respect to compensation received from the companyd.

Il. LEGAL STANDARD
To succeed on their 3 (b) claim, Plaintiffs must demonstrate by a preponderance of the

evidence that the advisory fee charged to the Fund by Calamos during the redeimhtvas

L Under §36(b), Plaintiffs cannot recover damages from Calamos “for any periodto one year before the action
was instituted.” 15 U.S.C.&a35(b)(3). Here, in accordance witt88§(b), Plaintiffs challenge the advisory fees
paid by the Fund to Cainos as far back as February 11, 2844ne year prior to the filing of their complainbee
Pls.” Resp. to Def.’s Statement of Material Facts Not in Dispu2@, Doc. 79.But the advisory fee then in effect
was approved during a June 2013 board ctées meetingSeeKotler Decl. in Support of Def.’s Mot. for Summ.



“so disproportionately laggthat it bears no reasonable relationship to the services rendered and
could not have been the product of asr@ngth bargaining. Jones 559 U.S. at 346c{ting
Gartenberg 694 F.2d at 928). The ICA requires courts to consider all relevant factors in
evaluating an advisory feed. at 349. The Supreme Court has approved a focus onthe
following six factors analyzeoh Gartenbergwhen considering whether a fe€'s®
disproportionately large “[1] the nature and quality of services provided to fund shareholders;
[2] the profitability of the fund to the advisormanager; [3] falout benefits; [4] economies of
scale; [5] comparate fee structures; and [6] the independence and conscientiousness of the
trustees.”Krinsk v. Fund Asset Mgmt., In@75 F.2d 404, 409 (2d Cir. 1989) (citiGgrtenberg
694 F.2d at 929-30gccord Jones559 U.S. at 344 n.5.

While courts are the ultimatarbiters of whether an advisory fee is excessthe,
structure and purpose of the ICA indicate that Congress entrusted to the indepeadtns dif
investment companies . . . primary responsibility for looking after the intereists fafnds
shardolders’ Burks 441 U.S. at 484-85ge also Jone$59 U.S. at 348 (noting that the ICA
“interposes disinterested directorsiadependent watchdogef the relationship between a
mutual fund and its advisbfquotingBurks 441 U.S. at 484)). Consequently, “the standard for
fiduciary breach under § 36(b) does not call for judicial second-guessing of informed board
decisions. Jones559 U.S. at 352. For this reason, the Supreme Court has instructed courts to
refrain from“supplant[ing] the judgmenrif disinterested directors apprised of all relevant
information, withoutadditionalevidence that the fee exceeds the’'silength range.”ld.
(emphasis added). Put differently:

[1]f the disinterested directors considered the relevant factors, thesiateci

J., Ex. 27 at 00587428 Doc. 67. Thus, unless otherwise stated, the Court considers “reldvapgriod as far
back as the June 2013 board meeting through the preseeSSF 122.



to approve a particular fee agreement is entitled to considerable weight,
even if a court might weigh the factors differently. This is not to deny that

a fee may be excessive even if it was negotiated by a board in possession of
all relevant informaon, but such a determination must be based on evi-
dence that the fee is so disproportionately large that it bears no reasonable
relationship to the services rendered and could not have been the product of
arms-length bargaining.

Id. at 351 (internal quotin marks and citations omitted). Ultimatéfyyv]here a boarts
process for negotiating and reviewing investment-adviser compensation is eotawséwing
court should afford commensurate deference to the outcome of the bargaining process.” Id.
Likewise,“where the board process was deficient or the adviser withheld important
information, the court must take a more rigorous look at the outtoltieIn the end, courts
must focus on both procedwrad substanced., and bestow “such consideration as.is
deemed appropriate under all the circumstdniceloard approval of an advissr’
compensationd. at 348 (quoting 15 U.S.C. § 83&{b)(2)).

With these precepts in mind, the Court turns to the facts and merits of Plaintiffs’ suit.

1. FINDINGS OF FACT

A. The Parties

Plaintiffs Saul and Sylvia Chill have been shareholders of the Fund at all times since July
2005. SSF 1 1.

Defendant Calamos is an investment adviser registered under the ICA, atgarize
Delaware law as a limited liability corapy, and headquartered in Naperville, Illinoid. § 3.
Calamos offers certain investment products to its clients, including open-end mutual funds,
closedend funds, undertakings for collective instruments in transferable sec(fliliesr S”),
institutional accounts, managed accounts, commingled privately placed funds, and offshore

funds. Id. 5-6.



B. The Fund

Calamos has established sixteen GRed Funds and has at all times sponsored them
and served as their investment adviddr.§1 7—-8. The sixteen OperEnd Funds are organized
as a separate series within Calamos Investment (N@QBI"), a Massachusetts business trust
registered with the SEC as an open-end investment management company udker tie
1 7. The Open-End Fundsontinuously offer shares to the public that can be purchased or
redeemed at any time. DsfProposed Findings of Fact and Conclusions of (d&WPF’) T 22,
Doc. 218.

One such Opeind Fund igheFund ¢hat is the Calamos Growth Fund). PIResps. to
Def.’s Proposed Findings of Fact and Conclusions of [‘®ls! Resps) 18, Doc. 226.
Calamos established the Fund in 1990. SSFTh&Fund, like other mutual funds, has no
employees. PIsResps. T 23. Instead, it contracts with Calamos to provide, directly or
indirectly, almost all of the services necessary to operate the Fund undeAtaed other
federal laws and regulations. DPF | 23.

The Fund is managed following Calamos’ “ All Cap Growth investment strategy. SSF
1 10. The All Cap Growth strategy is sometimes referred to as'th8. Equity Growthi
strategy, theU.S. Growth strategy, thé Growth’ strategy, or simplyACG.” Id. In addition to
the Fund, Calamos offers its All Cap Growth investment strategy to: (1) non-U.S. investors,
through the U.S. Growth Fund UCITS; (2) institutional investors, through separatehygeata
accounts; (3) investment vehicles sponsored by other investment advisors for whorosCala

serves as a stdlvisor; and (4) managed accounts. I 11.

2 All references to the parties’ proposed findings of facts and conclusidae (or responses to the opposing
party’s proposed findings and conclusions) incorporate the evidentiaigristéherein.



The Fund’s investment objective, as disclosed in its filings with the SEC and in materials
sent to Fund shareholders, is Idegn capital growthld. 12. The Fund’s benchmarks, as
disclosed in its filings with the SEC and in materials sent to shareholders, have at various times
included the Russell 3000 Growth Index and the Russell Midcap Growth liatlefk13.

Calamos, like investmeamidvisors across the industry, does not price the services it
provides to the Fund — or any other accounbr-a“costplus’ basis. DPF ®14. In other
words, it does not price the services that it provides by first determining the cost required to offer
the service and then adding some ¢germined profit figure to that cost. 1d. Instead, Calamos
prices the servicasprovides to the Fund by referring to the market rates that its competitor
investment advisors charge to peer mutual funds. Calana&etbased approach for setting
mutual fund prices is consistent with the pricing approach followed by other invéstivésos
in the asset management industicy.

C. The CIT Board

The CIT Board of Trustees (the “Board’) oversees each of the Funds within CIT,
including theFund. SSF 1 25. During the relevant period, the Board was comprised of the
following persons: John P. Calamos, Sr.; Stephen B. Timbers; John E. Neal; \RillRybak;
David D. Tripple; Weston W. Marsh (until July 2015); Virginia G. Breen (fleeptember 2015
through the present); Theresa Hamacher (from September 2015 through mid-2017); and Lloyd
Wennlund (from July 2018 through the presemd).§ 23. All of the directors except fafohn
Calamos aréindependent Trusteks— that is trustees who are nointerested’as defined under
the ICA. Id. 1 22 PIs. Resps{ 55.

There is no genuine dispute surrounding the Independent Trustees’ independence or

qualifications. Each of the Independent Trustees has over twenty-five years ofexperience in the



financial services industry, including board and senior executive positions with a number of
investmentdvisors who advise both mutual funds and institutional accounts RB$ps. 1 57.
Each year since 2004, the Board has appointegph8n Timbers as Lead Independent Trustee.
SSF{ 26.

The Independent Trustees also comprised three different standing committees of the
Board— that is the Audit, Valuation, and Governance Committdes J24. The Board’s Audit
and Valuation Commi¢es met quarterly; the Governance Committee met twice alge§r29.
Each year since 2001, the Board has appointed John Neal as Chair of the Roditd’
Committee.Id. 1 27.

During the relevant period, the Board heldogrson meetings four tirager year—
typically in March, Juner July, September, and Decemberwith additional meetings held
telephonically as neededd. 1 28,30. The Board also received monthly performance reports
from Calamosoncerning the Fundd. § 31.

In advance of eactegularBoard meeting, the Independent Trustees received hundreds of
pages of written materials for their review. PiResps. 76. These written materials covered a
wide variety of subjects including: fund performance; quarterly padoce reports on service
providers; financial reports; reports on services provided by Calamos to the Funds; shareholder
and client services updates; compliance reports; and information on industry,ndgal, a
regulatory developmentdd.

With respect to fund performance, at each Board meeting Calamos delivered a Chief
Investment Officer Update on its business and the Fund, including an overview of the Fund’s
performance history over a series of short-, medium-, andteyngperiods, as well as a global

outlook of the marketld. 77. The Independent Trustees also regularly received a “Focus

10



Fund report from Calamos containing more detailed information regarding the Fund’s hpldings
performance, and outlook, as well as in-person presentations fedRutiils portfolio manager.
Id.

During the relevant period, the Independent Trustees were fully awtre Biind’s long-
term history of success and its more recent performance challenges relatyeetr itunds and
its benchmarksld. §92. Throughout each year, the Independent Trustees considered a variety
of measurements of the Fus@erformance (1) on an absolute basis, (2) relative to
benchmarked indices, and (3) relative to peer fuhadls The Trustees also considered Calamos’
longterm hstory of managing the Fund, including the fact that the Fund has been in existence
for nearlythirty years— which is unusual longevity for a mutual fund — and that the lund’
“sinceinceptiorf performance remains strondd.

The Independent Trustees annually requestednd considered extensive information
concerning the nature, quality, and extent of Calas®wices to the Fundd. { 78. In
addition, Calamos employees regularly prepared and presented reports andtpyesexitevery
Board meetingpn the many services that Calamos provided to the Haindlhey also
informally conferred with the Independent Trustees concerning the $-strdyggles with
performance.ld. { 93.

D. Service Agreements with Calamos,
Calamos Affiliates, and Third-Party Providers

CIT has entered into agreements with Calamos, certain of Calaffilistes, and various
third-party service providers unaffiliated with Calamos to provide the Funds with the services
required for their continuing operationSSFY 56. Calamos monitors, supervises, and oversees
the thirdparty service providers who provide services to the Funds, whether through agseement

with CIT or through the agreements with Calammb.{ 57.
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1. The Investment Management Agreement

CIT has entem into an Investment Management Agreement (tNA) dated
December 13, 2004, as subsequently amended, appointing Calamos as theestidsgent
advisor. Id. 158. The IMA is subject to annual review and approval by the Independent
Trustees.ld. § 59 The IMA includes advisory fee schedules. Id. §60. The Fund’s advisory fee
schedule, which is disclosed in Fund filings with the SEC and in materials sent to Fund
shareholders, wass follows fromDecember 2004 through June 2018:

ADVISORY FEE SCHEDULE
Growth Fund

Monthly Annual
Average Net Assets Fee Rate
Assets p to

and including $00 million...............ccoeeeiiiiinnnnnee, 1.00%
Next $500 million up to

and including $Dillion .........ccocccveiiiiie e, 0.90%
Next $5billion up to

and including $®illion ............ccoooiiiiiiiiiiiiieeee, 0.80%
Next $5 billion up to

and including $1billion ........cccooeevieiiiee, 0.78%
Next $5 bilion up to

and including $1®illion ................cccoeiiiiiiiiiiinn, 0.76%
Next $5 billion up to

and including $2Dbillion .........cccccevvveviiiree e, 0.74%
Next $5billion up to

and including $2®illion ...............ccccoeeiiiiiiiiiinnns 0.72%
Assets above $26 billion..........cccccoeevveeviiineeinnee, 0.70%

The Independent Trustees approved a revised fee schedule for the Fund in July 2018,

12



which is as follows:

ADVISORY FEE SCHEDULE
Growth Fund

Monthly Annual
Average Net Assets Fee Rate
Up to and including $500 million ....................... 1.00%
Next $500 million up to

and including $DillioN..........veviiiiis 0.90%
Next $5billion up to

and including $®illion..........ccccceviiive i 0.80%
Assets above $6 billion ............cccceeeiiiiiiiiiee s 0.70%

Id. 161. The revised fee schedule does not reduce the advisory fees or effective fee rates that the
Fund currently pays; Fund assets are currently below $2 billion, and the advisatgfeeith
respect to the first $6 billion of Fund AUM are identical in both the pre- and post-June 2018
advisory fee rate schedules. DefRespsto PIs. Proposed Findings of Fact and Conclusions of
Law (“Def.s Resps$) 1 37, Doc. 222.

The effective advisory fee rate paid by the Fund to Calamos for each annual period
(ending October 31) between 2007 and 2017, as stated in the Eumndil prospectuses filed

with the SEC in late February or early March each year, were as follows:

13



Year Effective Advisory Fee Rate as

(ending Oct. 31) % of Average Daily Net Assets
2007 0.79%
2008 0.80%
2009 0.82%
2010 0.81%
2011 0.81%
2012 0.82%
2013 0.83%
2014 0.84%
2015 0.85%
2016 0.87%
2017 0.89%

SSF {21. For the period from July 1, 2013 through June 30, 2014, the Board required that
Calamos accept a five-basis-point reduction to its annual investment advisory fee (approximately
6% of Calamosfee), at a total cost to Calamos of more than $2.4 millidn{ 35. In February
2017, the Fund'’s lead portfolio manager was terminated and replaced due to tlse Fund’
continued underperformancé. § 36.

The Fund’s assets under managem@atUM”) and advisory fees paid for each year from
2007 through 2017 were as follows:

Fund AUM and Advisory Fees

(in millions)
Fund Net Assets Advisory Fees Paid

vear (as of Oct. 31) (as of Oct. 31)

2007 $17,494 $128
2008 $7,863 $109
2009 $7,988 $58
2010 $8,293 $66
2011 $7,727 $71
2012 $6,392 $60
2013 $4,441 $41
2014 $3,484 $32
2015 $2,726 $26
2016 $1,899 $19
2017 $1,672 $15

14



Id. 1 20.

2. The Financial Accounting Services Agreement

On behalf of the Funds, CIT also entered into an Amended and Restated Financial
Accounting Services Agreement with Calamos d&edember 2004he"“FASA”). Id. 1 62.
Pursuant to the FASA, Calamos was appointed Hued Accountaritfor each of the Funds,
includingthe Fund, and was required to perform certain services for the Flohd§63. The

FASA set forth the following fee schedule:

FEE SCHEDULE
Each Party shall pay to Calamos for the services contemplated hereunder the
following annual rate based on the daily average net assets of all Parties:
0.0175% on the first $1 billion
0.0150% on the next $1 billion
0.0110% on average net assets in excess of $2 billion.

Id. 1 64.
While the FASA was in operation, each of the Funds pajptdasata share of fees under
the FASA based on the proportion of its net assets to total net assetsierralhds.ld. 1 66.
In line with this arrangement, the Fund paid the followifigahcial accounting fees” to
Calamos pursuant to the FASA:

Financial
Accounting Fees
2014 $450,484
2015 $358,737
2016 $252,712
2017 $203,202

Id.q 67. The FASA was terminated in November 20181d. 65.
3. Other Service Agreements Related to the Fund

Non-party Calamos Financial Services LICCCFS) is a registered broker-dealer under

15



the Securities and Exchange Act of 1934 that serves as sole distributor for theéisdra
affiliate of Calamos. Id. 4.

U.S. Bancorp Fund Services L {OUSBFS) serves as Transfer Agent to the Funds
pursuant to a January 2014 Transfer Agent Servicing Agreement between \3BFR8d the
Calamos Advisors Trustid.  71. As Transfer Agent, USBFS is responsible for, among other
duties, keeping records of all mutual fund shareholders; opanaigtaining,and servicing fund
shareholder accounts; and processing all mutual fund share transactions, incluchiagesr
redemptions, dividend payments and reinvestmdatsy] 72.

Calamos has entered into a Servidgseement with Citibank, N.A(* CitibanK’) dated
August 2009, as subsequently amendedy 87. Under the Services Agreement, Citibank
provides Calamos with certain account management serlit.e%.88.

State Street Bank & Tru§tState Street”) sees as Custodian for the Funds pursuant to a
September 2009 Master Custodian Agreement between State Street aidl €I15. Pursuant
to the Master Custodian Agreement, State Street, among other duties, holgls alicca
securities for the Funds (directly or through a beaksy system); delivers and receives payment
for securities sold by the Funds; receives and pays for securities parblyate Funds; collects
income from investments of the Funds; and provides the Funds with certain pricingsservic
including automated pricing services and fair valuation servickq 76. State Street is
compensated under the Master Custodian Agreement for serving as Custodiaifrfodidéd.
178.

CIT has entered into a Master Services Agreement datechN2@04 with State Street.

Id. T 79. Under the Master Services Agreement, State Street provides certaistagline and

accounting services to the Fundd. 1 80. These duties include providing daily reconciliation of

16



cash, tradesgnd positions; maintaining general ledger and capital stock accounts; preparing
daily trial balance; calculating net asset value; providing selected gerngyat teports;

preferred share compliance; calculating total returns; and providing maditrijpution analysis

to the Fundsld. State Street is compensated for the services rendered pursuant to the Master
Services Agreementd. { 82.

Calamos has also entered into a-®ualinistration Agreement with State Street dated
October 2009.1d. § 83. Under this agreement, State Street provides Calamos with certain
administratiorrelated servicem exchange for a flat annual fegoer OperEnd and Closed-End
Fund. Id. 1 84.

State Street also provides securities lending services as one of thesEandses
lending agents pursuant to a September 2009 Securities Lending Authorizatiomé&gree
between State Street and Calamos (on behaliedftimds).Id. 1 94. Under this agreement,
State Street administers a securities lending program on their behalf andubsesuoities held
in the Fundsportfolios to earn extra income for such Funttk.| 95. Citibank provides similar
securitiesénding services to the Funds pursuant to a similar agreement and operates as the
Funds primary securities lending agend.  96.

Deloitte & Touche LLLR*Deloitte’) is CIT's independent auditond. 90. Deloitte
audits and reports on the Fuheaisnual financial statements. Id. I 91.

And, finally, the Fund paid between $105,000 and $667,000 each year during the relevant
period tothe hdependentrusteescounselndother third-party legal services providetd.

1 93.
E. The Independent Trustees’ Annual 15(c) Review
1. The 15(c) Process

Section 15(c) of the ICA requires that the Independent Trustees undertake an annual

17



review to ettermine whether to approve the continuation of the IMA — a process known as the
Independent Truste€45(c) Review.” Id. § 37. Each year, tHadependent TrusteeSounsel

— led by Paulita M. Pike of K &L Gates LLP until 2015 and Ropes & Gray LLPvedirels id.
1132-33 —issuesa letter to Calamos requesting information deemed necessary for the
Independent Trustees5(c) Review (the “15(c) Request’)d. § 38. The Counsel drafts the

15(c) Request and providigo the Trustees for their review prior to sending it to Calanhs.

1 39. Pikes teamtypically sends the 15(c) Request to Calamos in the spring of each year, in
advance of the June or July Board meeting where the Trustees vote as to wheihevio the

IMA. 1d. 1 40.

Calamoslegal department initiallyeceiveshe 15(c) Requests aadsigngesponsibility
for preparing responsive materials to personnel in one or more Calamosnaegpsrincluding
Fund Administration, Operations, Trading, and Accountilay.yJ 42. Calamddegal department
reviewsthe draft 15(c) Response materials provided by other Calamos departidefjtd3.
Calamoslegal department thesendghe draft 15(c) Response materials to Independent
TrusteesCounsel for review and commend. § 44. Once the 15(c) Responaesfinalized,
Calamosprovides them to the Independent Trustees for their review in advance of each June or
July Board meetingld.  45.

2. Fund Comparative Analysis by Third-Party Service Providers

As part of the Independent Truste®S(c) Request, the Independent Teas also
approve Calamosetention of a third-party service providenmnoependently compare the
Funds fees and performance against comparable mutual fudd$.46. The Independent
Trustees approved the retention of Lipper, Inc., to providaridgsesin 2013(the“Lipper

Report). Id. § 47. Morningstar, Inc. conducted the analysis in 2014, 2015, and 2016 (the
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“Morningstar Reporty, id. T 48, while Strategic Insight conducted it in 2017 and Z018' S|
Report$), id. § 49. Together, Lipper, Morningstar, and Strategic Insight are referreckio he
the“Independent Data Providets.

The third-party fee information received by the Independent Trustees compared the
Fund’s investment advisory fee to multiple different groups of similar mutual funds. PIResps.
1259. The smallest of these groups is the Fund’s “peer grougd,a set of approximately teio
twentyfunds custom-selected by one of the Independent Data Providers, that each Dd&x Provi
party considers to be most similar to the Fult. A review of this smallest group of
comparable funds demonstrates that the Fiadvisory fee was within the range of its peers
each yearld. A chart reflecting this data is provided below:

2013 2014 2015 2016 2017 2018

Growth Fund Net
Management Fee 81.7 83 80 85 869 88.6
(basis points)

Peer Group Median
Management Fee 63.4 62 60 62 727 743
(basis points)

Growth Fund Management
Fee vs Peer Group
(percentile,

high equal to 100%)

78% 88 94% 95% 80% 69%

In addition to showing the small peer group of similar mutual funds, the Lipper and
Morningstar reports prepared for the Independent Trustees also compéafeddiseadvisory
fee tothat of a larger group of similar funds (ranging from als@wventyto two hundred) known
as the'Lipper Expense Universeor “Morningstar Category,as applicable. As with the Fursd’
peer group, the Funs’'management fee fell within the range of fees in this larger category every

year for which data was available:
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2013 2014 2015 2016 2017 2018

Growth Fund
Net Management Fee 81.7 83 80 85 86.9 88.6
(basis points)

Category Median
Management Fee 73.0 69 69 68 N/A N/A
(basispoints)

Growth Fund Management Fee vs Category
. 70%
(percentile)

81% 81% 83% N/A N/A
Id. 1 260.

3. Calculating Profitability

UnderGartenberg the Independent Trustees are directed to consider the aslyiser
distribution profitability from managing each of the Funds in connection with their consideration
of whether to continue the IMA -tha is, the profitability the adviser realizes from the Funds
before distribution revenues and distribution expenses are considier§@93. Accordingly,
for each year within the relevant period, the Independent Trustees sztpresiconsidexd
information concerning Calamopre-distribution profitability from the Funds as part of their
15(c) Request. DPF 1 294. Each of Caldrhbéc) Responses contained a presentation titled
“Mutual Fund Profitability” (the “15() Profitability Presentations”) that claimed to depict the
profitability to Calamos of serving as adviser to each of the Funds, including the Fund. PIs!
Proposed Findings of Fact and Conclusions of (@®#®PF) 1 238, Doc. 217 (citing DX 18,
176-Q, 145-R, 113-S, 61-S, 32-Q). During the relevant period, these presentations were
standardized, differing only in specific numbers (as opposed to methods of calculation or manner
of presentation)ld.

The pre-distribution profitability information requested by the Independent Trustees is not

kept by Calamos in the ordinary course of business; nor is this information prepared farus
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any purpose outside of the 15(c) Process.” Resps. 1 295; De&’'Resps. £71. Accordingy,
the information for Calamdg 5(c) Profitability Presentation is prepared through a process
overseen by Calamoaccounting department, headed by Helmetag. DPF § 296. Multiple
people both within and outside the accounting department, along withdiyeeindent Trustees
counsel, review and comment on the Profitability Presentation. Id. As a result of this annual
process, Calamos provides the Independent Trustees with its annual calculdtssessment
of its predistribution profitability with respect to the Fund through the Profitability Presentation
that is part of its 15(c) Responsiel.

The Profitability Presentation, inter alia, sets forth the methodology that Calamos uses to
calculate its profitability with respect to the Fund. Pls.” Regs. 297. As the Profitability
Presentation explains, the profitability calculations reflect the “functional’ profitability of the
advisory services Calamos provides to the Fumdls Because Calamos and CFS are affiliated,
there is not a strict delineation between the two entities with respect to which eesphogeide
advisory services to the Funds as opposed to distribution serldceo account for this,
Calamos reports profitability attributable to “adviser’activities and profitability attributable to
“distributiori’ activities on a functional basis- in other words, in a manner that is reflective of
the actual services that are being required, without concern for which legaberts nominal
employees are actually performing the servikck. This approach more completely reflects
Calamosprofitability from all services provided to the Funds. Id.

Prior to 2012, Calamos allocated indirect costs by utilizitignae sperit methodology.
DPF 1303. Plaintiffs did not argue at trialthatthe“time spent methodology was inappropriate,
nor did they argueéhat the profitability calculations resulting from that methodology were

inaccurate.ld.
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Since 2012, Calamos has allocated indirect costs according to average AUNRes§}is.
11 304. This indirect cost allocation proceeded in a two-step process. PPRJ0. In the first step,
a“productdine allocation; Calamos started with the total advisory costs Calamos incurred in
advising all of its investment cliengd products, antlallocated a portion of those total costs to
the Funds (as opposed to other clients, such as thedsiged or institutional clients) according
to the Fundsproportion of Calamdgotal AUM. Id. Thus, for example, if the Funds constituted
86% of Calamaodotal AUM, then Calamos would allocate 86% of its total advisory costs to the
Fund. Id. In the second step, after having allocated an amount of advisory costs to the Funds in
the aggregate, Calamos then allocated portions of its aggregaterElated-ad\sory costs to
each of the Funds, again on the basis of AUM (that is, each Fund’s proportion of the Funds
aggregate AUM).Id.

4. 15(c) Board Meetings

The Independent Trustees annually voted on whether to approve the IMA at the following
Boardmeetings (the “15(c) Board Meetings'June 26, 2014; July 1&#, 2015;June 30 and
July 1, 2016; and June 21, 2017. SSF { 52. At each of these 15(c) Board Meetings, members of
Calamosmanagement presented on various portion of the 15(c) materihbs imdependent
Trustees Id. § 53. Following these presentations, the Independent Trustees met in executive
sessiorwith their counsel to vote on whether to continue the IMd\.J 54. At each of these
15(c) Board Meetings, the Independent Trustees voted unanimously to approve contiofuati
the IMA and thaelevantFund advisory feeate scheduleld. { 55.

F. The Other ACG Accounts’ Advisory Fee Rates

In addition to the open- and closed-end U.S.-regulated funds sponsored by Calamos,
Calamos also subadvised open-end U.S.-regulated mutual funds sponsored frthird-

investmentadvisos (Calamo's’ Subadvised Accouritor “sub-advisory clienty, and it advised
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separateiymanaged accounts, predominantly for institutional investors (Calamesstutional

Account$ or “institutional client¥). 1d. 16—7. Some of these accounts used the All Cap

Growth strategy, like thEBund. (the“Other ACG Accountsor “Other ACG Clienty. Id. T 98.
The Fund’s investment performance was substantially similar to the Other ACG Accounts
investment performancdd. § 101.

Calamos does not currently advise Other ACG Accounht§, 98, and has not advised
such accounts since November 2016f.138 Resps., §. The majority of Other ACG Accounts
terminated their relationship with Calamos because of subpar performaraiélr. B7:5-89:17
(Behan)®

During the relevant period, Calamos publicly reported in its Form ADV a sthnda
advisory fee rate schedule it offered to its Other ACG Accounts. SSF 102. The standard fee

rate schedule was as follows:

AUM Range Rate

First $25 million in assets 0.75%
Next $25 million, up to $50 million 0.70%
Next $25 million, up to $75 million 0.65%
Assets greater than $ 75 million 0.50%

Id. 7 103. Al of Calamos$ Institutional Accounts (totaling 31 of the 36 Other ACG Accounts)
paid advisory fees to Calamos in accordance with the schedule éheséd EX. 1; Def.5
Resps. §8. The effective fee rates paid by Calamos’ Institutional Accounts duripthe relevant
period ranged from 0.62% to 0.82%, with 26 accounts paying Calamos advisory fees 0.76% or
below. SeeSSF,. Ex. 1.

Calamos prices the services it provides to its Other ACG Clients by reftrring

market rates that its competitor investimadvisors charge to institutional and sub-advised

3 The trial transcript may be found at ECF Dat@8, 200, 202, 204, 206, 208, and 210.
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accounts. DPF § 214Calamosmarketbased approach for setting institutional and sub-advised
account prices is consistent with the pricing approach followed by other investdwesors in
the asset magement industryld.

During the relevant period, Calam@¥her ACG Accounts included five Subadvised
Accounts: the Nomura Currency Fund — U.S. Growth Equity Ftidmurd); the MD
American Growth Fund and the MDPIM US Equity Pool (collectivai§)'Americari); Union
Bancaire Privé€¢'UBP"); and Thrivent Financial for Lutherans (“Thrivent”). SeeDefs. Resps.
{ 72 n.115" These accounts operated on different fee schedules and paid effective advisory fee
rates between 0.39% and 0.65%4. { 77;see als&SF Ex. 1.

G. Calamos’Witnesses

In a bench trial, credibility determinations are the province of the prggidilge. See
DeGiorgio v. FitzpatrickNo. 08 Civ. 6551 (LMS), 2011 WL 10501908, at *7 (S.D.N.Y. Mar. 8,
2011),report and recommendation adopiéb. 08 Civ. 6551 (KMK), 2013 WL 978792, at *3
(S.D.N.Y. Mar. 12, 2013)}aimdas v. HaimdaNo. 09 Civ. 2034 (ENV), 2010 WL 652823, at
*3 (E.D.N.Y. Feb. 22, 2010). Grounds for finding a witness incredible include, inter alia,
evasive, inconsistent, contradictory or implausible testim@sg, e.gLatin Am. Music Co.,
Inc. v. Spanish Broad. Sys., In254 F. Supp. 3d 584, 589—@&)D.N.Y. 2017) (finding witness
incredible where he could not recall important details, his testimony direciisadacted prior
statements, and he evasively answered questions on cross-examination). Mibrtb@v€ourt
finds that any portion of a witness testimony was intentionally untruthful or misleading, the

Court can elect, under the doctrinefaius in uno falsus in omnibus reject the entirety of the

4 Specifically, the IMAs operative between Calamos and each of these Subadvisemtd made clear that
Calamos was being retained &yotherinvestment advisor to provide certain investment advisory servicesitma f
or portfolio sponsored and managed by that investment advisor. PPR.5.
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witnesss testimony.Hernandez v. NJK Contractgriic.,No. 09 Civ. 4812 (ER), 2015 WL
1966355, at *31 (E.D.N.Y. May 1, 2015) (citiipited States v. Foste® F.R.D. 367, 389
(S.D.N.Y. 1949))accord Hyman v. Browr927 F.3d 639, 661-62 (2d Cir. 2019)J{ustas the
law permits a factfinder who identifies falsity in part of a witnesss testimony to discredit the
whole, it also affords a factfinder discretion to credit parts of a witness’s testimony despite
discrediting other.(citations omitted)).

At trial, both parties put on multiple witnesses, including expert witnéssas.
witnessesbackgrounds and testimonies are summarized in part below, as well as their
credibility, where applicable and relevant.

1. Deposition Witnesses

Calamos first offered the deposition testimony of five fact witnesses. Pls.” Resps. { 39.
Each ofthese witnesses has extensive asset management industry experience in his area of
specialty. Id. Each of Calamdsleposition witnesses testified credibly. 1d.

Nimish Bhatt, Calamosformer Chief Financial Officer, joined Calamos in January 2004
as Head of Operations and became Chief Financial Officer in 2011. Id. § 40. Bhatt also served
as an Officer of the Funds, in which capacity he reported to the Board. 1d.

David Kalis, who was the portfolio manager for the Fund from approximately November
2014 through 2017, joined Calamos in approximately February 281%.41. Prior to that
time, he held a number of portfolio management positions at other firms. Id. In February 2017,
Michael Grant replaced Kalis as the head of gr6wth strategy and portfolio manager of the

Fund. SSF { 18.

5 In advance of trial, Plaintiffs filed a set of evidentiary objections ttiqpee of the declarations of Calamos’
witnesses, which Calamos submitted in lieu of direstirny. SeePls.’ Objs. to Direct Test. of Def.’s Witnesses
(Nov. 18, 2018), Doc. 189. Plaintiffs’ objections are overruled.
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Mark Mickey has been the Chief Compliance Officer (the “CCQO’) for the Funds since
2005. PIs.Resps. #2. As Mickey testified, the role of the Funds CCO is separate from
CalamosCCO in that, as the FundsSCO, Mickey holds no position at Calamos and reports
directly to the Independent Trustedd. Each year, Mickey provides an annual repoth&o
Board, which is required by Rule 38amder the ICA, confirming that the procedures in place at
Calamosand the thirdaarty service providers that Calamos oversees are reasonably designed to
prevent violations of the federal securities laws. Neither Calamos nor Mickey is required to
provide such a report for any of Calarhai Cap Growth institutional or subdvisory clients.

Id.

Derek Olsen who has worked dfalamossince 2001, is currently Calamdzhief of
Investment Risk, Investment Operations, and IT Application Developnrff.43. Olsen is
primarily responsible for managing the Operations department and overi§eapygication
development and investment riskl. In that role, Olsen, among other things, assists the
portfolio management team with their assessment@athgement of risk arising out of the
structure and holdings in the Fund’s portfolid.

Stephen B. Timbersis the Lead Independent Trustee of the Bo&dd{ 45. He has an
MBA from Harvard Business School and experience serving on the boards of otsenamve
companies Timbers also hasverthirty years of experience in the asset management industry,
including serving as President of Northern Trust Global Investméoht§.57.

2. Fact Witnesses

In addition to the deposition witness€glamos presented six fact witnesses atvraal
trial declarations and redirect testimon§cott Becker, Robert Behan, J. Christopher Jackson,

Christian Helmetag, Curtis Holloway, and John Neal.’ Rissps. 11 26—32Ihe Court finds
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that all of Calamdsfact witnesses offered credible testimony, notwithstanding that some of the
witnesses have business relationships with Calamos, the Fund or both.

Scott Becker a qualified investment professional who has been with Calamos since
2003, is currently CalambSenior Vice President and Senior Portfolio Specialty 27. His
primary responsibility icompiling analyses of the Fursdperformance that are shared with
Fund investors and their financial advisors, the Board (in bothh@&f InvestmenOfficer reports
and “Focus Funidpresentations), and internallythin Calamosinvestment teamld. He is
also responsible for preparing summaries of and communicating changearntwm€£imvestment
team as those changegate to the Fund and the All Cap Growth stratddy.In his declaration
and at trial, Becker explained that his role Welgent-facing.” Trial Tr. 30:19-20. In other
words, Becker’s function was to communicate investment products and strateggommomic
perspectives, strategy performance, and risk attribution to clients and phegenetativesid.
30:12-16.

Becker testified that while the Fund’s sinceinception performance has beaxtellent,”
there have been times where it hasugglel.” Id. 101:9-15. During the relevant period,
Calamos made several changes to its investment process and investmeatitganove. See
Pls! Resps. 1 106. One such change was Calanaosformation of its investment team from a
“vertical” structure with &oneteamonefprocess’approach to a “horizontabtructure with a
“teamof-teams”approach.ld. Becker explained the goals, cosiad importance of the
restructuring in his declaratiorseeBecker Decl. 184-39, 40-43see alsdlrial Tr. 64:19-68:7
(Becker);id. 103:5-105:7 (testimony of Calamos President Robert Behan, corroborating
Beckets account).

Becker also offered testimony shedding light on the relative burdens of servicing
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institutional accounts versus mutual funds. In particular, Becker stressed that the effort servicing
mutual funds far exceeded that of servicing institutional clients:

Q.:[D]escribe. . . the burden . . of these institutional account meetings
versus the kinds of meetings yoeirequired to have for purposes of man-
agement of funds.

A.: [With respect to] the institutional meetings we certainly wanted to make
sure that we were servicing those clients according to their needs, and so we
would travel to see them or do quarterly phone calls. But the upside was as
their guidelines would be simildo everyone elss guidelines, they were
pretty standardized, so most of the presentation materials that we would do
and the conversations that we would have would, arguably, be the same

But we had to do the same for our retail or our mutual tliedts through

their intermediaries, which would financial advisos. You know, there
thousands here in New York alone. There’s multiple thousands across the
country, and again, we need to make ourselves available to them with their
guestions and concerns because we want to keep and maintain their trust as
well.

Q.: So thousands, on the one hand; 36 [institutional clients following the
same All Cap Growth strategy as the Fund], on the other hand?

A.: Correct.

* % %

Q.:[C]lompare the burden of those kind of meetings with the burden of pre-
paring for the mutual fund board meetings.

A.: Yeah. So again, the institutional meetings were fairly similar, recurring.
We would organize the presentation much the samePerhaps we want

to talk about the market and what our new review points are; | would make
sure that that got entered into that institutsopresentation and every
presentation thereafter until that changed.

The mutual fund board, on the other hand, we have quarterly and annual
meetings andhey had asked us to spend more time and more attention on
the growth fund as performance had struggled, so that took quite a bit of
time and we wanted to make sure that they got detailed and thorough infor-
mation. It was formatted so that they could easily, readily understand it and
it wouldrn't change quarter to quarter so that they knew that they were get-
ting the same thing every time, but if they had additional questions, they
would go through outside counsel and back to us. So there was a lot of
backandforth, and it took quite a bit of time to put those together, as well

it should.
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Id. 72:23-73:23, 74:3-75:4.

Becker also testified that Calamos formerly subadvised an investment product for
Nomura — a fund for Japanese investors that broadly followed the same All Cap Growth
investment strategy as the Furd. 34:15-35:6. Prior to the termination of their business
relationship, Nomura was Calamdargest Institutional ACG accountd. 35:4—6. Becker
testified as to how he, along with others, provided extensive individualized service to Nomura.
But Becker also explained why Nomura was not a “typical acédontCalamos:

Q.: Was Nomura a typical account?

A.: Not at all. Nomura was very different. I mean, essentially they were an
outside fund distributor overseas who asked us to be the American manager
of this American investment strategy for them. And for them to tout to their
clients our strength and why they have us, they wanted information from
us. So very detailed, very thorough. Their monthly data requests were,
again, pretty standardized, but they would say, Did you do everything in the
guidelines that we asked you to do, so it was yes every month. But someone
in the relationship group had to check and make sure that all those were
accurateetc. And then we agreed to help them once a year to show up lo-
cally in order to support, you know, their business as well. But that-was
that was an extreme.

Q.: So if the Court is trying to make sense of the evidence we have today,
would you advise the Court to look at the Nomura experience and extrapo-
late from that experience to other institutional accounts or not?

A.: 1 wouldn't say that thelye quite normal. | would say, you know, that
they were the- they were the exception to the rule.

Id. 75:5-76:2.

Robert Behan a qualified investment professional who has been with Calamossince
2007, is currently CalambBresident and Head of Global Distributione &lso serves as a Vice
President of the Calamos Investment Trust.” Rissps. 1 28. Behan has more ttharty years
of experience in the financial services industry. Id. Behan has primary responsibility, among

other things, for negotiating fee rathst Calamos offers to institutional and sub-advisory
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clients, including those that invested in CalanfdsCap Growth strategy, and for assessing
potential new financial products that Calamos offers, including new mutual funds. Behan has
attended everguarterly Board meeting since 2013, &edegularly presents to the Board on
topics involving industry trends and shareholder servitas.

Behan testified about how Calamos sets its prices for different types of clients. Behan
testified that Calamos used & marketbased approach.Trial Tr. 112:5-7.Behan explained that
Calamos did not set prices for their products merely by adding up the costs of gdaisds
adding a margin; rather, Calamassessethe competitive landscajgeofferings and set its prices
accordingly. Id. 112:14-113:2 Behantestified that Calamos was consciously aware that it
charged more to manage the Fund than its Other ACG Accaduaintkl 3:5-8.

Behan alseredibly testified about an Other ACG Account that helécted to rave its
assets téhe Calamosponsored fundHe testified that the James B. Powell Restated Revocable
Trust (the*Powell Trus} “decided that it would be more convenient for them and easier to be in
a mutual fund and to have the fund negotiate all thecss that comes along with trust
bestowing, accounting, etc., and decided to invest in the [Flah@hich point the Powell Trust
was charged the same advisory fee as any other client investing in the Fahdr. T15:15—
116:13. Behan previously cited the Powell Trust as an example of a client who,en som
occasions, prefer[red] the mutual fund offering and [chose] to pay the higher fee that is charged
to mutual fund shareholders [as opposed to the lower fee typically negotiated foti omsti
accounts] in exchange for [Calamasgrvices aadvisor. Behan Decl. 9.

Instead of crossxamining Behan on this point, Plaintiffs attempted to impeach Behan’s
credibility after the fact by submitting a letter to the Court at the end of thattdatimony, in

which it requested (and was subsequently granted) permission to admit a newirahibit
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evidence that Plaintiffs asserted was inconsistent with Behan’s testimony.SeePIs! Request to
Add and Admit Ex. (Nov. 19, 2018), Doc. 192. The evidence took the form oAnemail in which
a senior associate at Calamos stated the following:

This email shall serve as notification the client will be transferring their
growth SMA portfolio (~930k) in kind to the Calamos Growth Fund (I share
class) This is an INST best X traded portfolio who, prior to the end of April,

had $1.5 million invested. We can no longer manage this portfolio as a
INST SMA any longer Dr. Powell needed the cash and does not have plans
to bring the account to its previous Mtatus Instead of losing the assets,
the fund was offered and Dr. Powell accepted.

Bob is on copy (as approval) of exception since the client does not meet the
stated minimum for | shares.

PX 487 at 595407.

Plaintiffs contend that Behan’s testimony— namely, that the Powell Trust voluntarily
chose to close its separately managed account and invest in the Fund as a veagdweatatage
of the alleged greater serviceswas*flatly inconsistent with [Calamos’] internal
communications, which indicate that the [Powell Trust] had no choice but to clos&Atartl
transfer its funds into the [Fund], or choose a new investment advisor, because ib¥ell bel
[Calamog minimum AUM threshold for SMAS. PPF 310. The Court disagrees.

As Behan explainethnd as the internal communications detaiig Powell Trustdid
choose to move its money into the Fund, when it was otherwise free to take its tsendyeee.
Thus, the Court finds little inconsistency between Behan’'s statements and the internal Calamo
communications proffered by Plaintiffs. The credible evidence at trial revealed that some
institutional clients were not dissuaded by the Fund’s advisory fee and insteadrilgluhtse
to pay the fee and park their morieythe Fund.

J. Christopher Jacksonhas served abie General Counsel of Calamos and a number of

the other Calameeelated entitiesince 2010. PIsResps. 9. He is also the Secretary of the
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Calamos Fundsld. Jackson has practiced law in the asset management industry faridyer
years, and he has served as an interested trustee for another mutual fund. clompiex
manages and exercises responsibility for Calailegal and compliance departments, which
includes providing legal advice and support on a variety of matters concerning thédfunds
which Calamos serves advisor. Id.

At trial, Jackson credibly explained that the Independent Trustees weraedfftinat the
litigation risks associated with advising mutual funds clieanégreater than the litigation risk
associated with non-fund clients. Trial Tr. 263:11-15. Moreover, Jackson explainacttiad f
bases for that conclusion. Specifically, Jackson explained that Calamos has been involved in
significant litigation with respect to some of its mutual funds in the pastid. 264:24—-265:25that
it did not make sense to reduce to a numerical figure the litigation risks faced by Calamos in
advising mutual funds solely bgxtrapolat[ing] on what was spent during prior lawsuits that
contained uniquefacts anctircumstances,id. 266:8—18that because there are so many rules,
regulations, [and] statutes that are implicated when one is looking aftgsi@red investment
companyl,] . . itis hard to say exactly where that litigation will come froid, 270:16—19that
the amount Calamos priced into its agreements with the Funds due to the inktigased
risks associated with advising mutual funds was necessarily subjétti?65:10-14; and,
consequently, thates part and parcel of all of the sergdand items that the [B]oard takes into
account when it is reflecting upon the advisory fee that [Calamos] provide[s], it is fair to take
into account the regulatory environment in which [Calamos] operate[s] and ghé&diti
exposure to which [Calamokg]s]; id. 268:21-269:1.

Jackson also testified that while Calamos maintained various insurance policies, each

policy was subject to various definitions of a coverable claim and was subject to various
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exclusions sucthat itwas uncertain whether those polices would cover any specific lawsuit. Id.
277:2-16.

Plaintiffs contend that Jackson’s trialdeclaration‘repeated the false claim that Nomura
and the MD Accounts did not citperformanceas one of the reasons why they terminated their
advisory relationships with CalamosSeePPF 311. On this point, the Court agrees with
Plaintiffs. In his declaration, Jackson averred that Calamos has historically sesubadsgiser
to non-U.S. based investment companés)g Nomura and MD as two examples. Jackson
Decl. 1104. Jackson averred that while MD and Nomura terminated their accounts with
Calamosn 2016,“[ n]either provided any reason for its terminatiobd. At trial, it was
revealed during the cross-examination of Behan that both MD and Nomura cited suboptimum
performance as one of their reasons for terminating the business relasonghiCalamos.See
Trial Tr. 82:21-85:7 (Behan). Jackserdeclaration to the contrary was therefore inaccurate
But, given the dearth of evidence tending to show that Jackson was aware of MD and Blomura’
cited reasons for leaving Calamarsd Jacksois othemvise credible testimony, the Court finds
that Jacksos claims were consistent with his own personal knowledge, rather than any
intentional attempt to mislead the Court.

Christian Helmetag is the Corporate Controller of Calamos and other Calaeiated
entities He has worked at Calamos since 2011." Rissps. { 30. As Corporate Controller,
Helmetag oversees Calameanpersoncorporate accounting departmeid. Among many
other responsibilities, Helmetag and his team are responsible for pgeGatamosannual
profitability presentation to the Independent Trustees as part of Calamos’ 15(c) Responseld.

Helmetags testimony concerned the methodology by which Calamos calculated

profitability since at least 2013. Trial Tr. 229:17-230:21 As Helmetag explained, Calamos
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would first identify direct revenues by product line — that is, the mutual fund product line versus
other Calamos clients- and direct expenses by product lin@. Then, Calamos would allocate
indirect expenses following amVerage AUM methodology.ld. Jackson explained that
indirect expenses are basicditpmmon expense that you [could hassociate or delineate to a
specific service or product,” or, in otheé words,"a shared expenseld. 235:1-7. For example,
“rent for the building is a shared expense because youidantify and delineate the cost of rent
to a particular service or productielmetag cited salary as another indirect expeite.

Helmeag explained that the average AUM methodology is a reasonable wayctaieallo
indirect expenses becausean be systematically and consistently appli8de d. 235:16-25.

Helmetag testified that Calamos in the past had used a “time-spent”’methodology to
allocate costs—that is one where individuals would estimate how long they worked on each
product line.ld. 236:6-14. Helmetag credibly explained that Calamos shifted from a $ipsat
methodology to an average AUM methodology becatisriature ofime spent is very
subjective. Youre asking an individual . .for their best estimate of their time to allocate that
across multiple products and multiple servitesl. 236:23—-237:1.Moreover, as a well
experienced certified public accountant, Helmetag explained that the average AUM methodology
is a generally accepted approach to presenting profitability. 1d. 239:7-12.

Curtis Holloway, the Head of Fund Administration at Calamos, has worked in Calamos
Fund Administration Department for 12 years &ad more than 20 years of related asset
management industry experiend@ls! Respsy 31. Holloway and the Fund Administration
Department are responsible for providing — either directly or by monitoring anseaweg
third-party service providers -many of the ‘back office” fund administration services required

to manage the Fundd. As Holloway explained at trial, he and his department do not provide
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any fund administration services to Calafmils Cap Growth institutional or subdvisory
clients. Id.

In his declaration and at trial, Holloway credibly described the wide afrsgrvices that
are provided only for the Furahdnot for any institutional or sub-advised account that is
invested in the U.S. All Cap Growth Stratedyoreover, Holloway testified that while the FASA
was in existence, neither he nor his department ever sat down to analyze whetlieghan
services they provided fell under the IMA or FASA. Trial Tr. 393:14—39H&testified further
that the departnm continues to have the same amount of — if not more — work now,
notwithstanding the termination of the FASHAL.

John E. Neal an Independent Trustee, also testified at trial. Pls! Respsy 32. Neal has
an MBA from HarvardBusiness Schophe is a partner in a health care private equity company
andhe is a Director for a publiclpwned Real Estate Investment Trust, for a private international
microfinance company, and for a bank. Id.  57. Neal also has ovirty years of experience in
the investment management industry including as President and COO of the investment
management group at Kemper Corporation and Kemper Financial Services agsigenPof
the Kemper Funds Groupd.

At trial, Neal explained that, as a Trustee, he considéeedervices rendered under the
IMA and FASA*collectively’ because he believed that Calamos was bound under the IMA to
provideall the services listed in the FASA, regardless of whether the FASA was in effect or not.
Def.’s Resps. §17. This comported with the trial evidence that tended to show that, while the
FASA was in place, the Independent Trustees annually reviewed the seafae®€ provided
and the 1.1 basis point fee charged under that agreefiientvidence indicated that the

Independent Trustees did consider the IMA or FABRectively, rather tham isolation. PIS.
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Resps. 1 350.

3. Expert Witnesses

In addition to fact withnesse€alamos presented five expert witnesses at trial: Kevin
Cronin, R. Glenn Hubbard, Arthur B. Laby, John Lacey, and David Richardidoffff 33—38.

Kevin Cronin has an MBA from Boston College’s Carroll School of Managerapdta
BA in Economics from Weslen University PIs. Resps. 1 34. During career exceeding
twenty five years in the asset management industry, Cronin develepeibr executivdevel
responsibility for portfolio management on behalf of both mutual funds and institutimas c
This experiencéas included designing and implementing the restructuring of investment
management teams at multiple investnaahtisors.ld. Cronin hashad directresponsibilityfor
setting the fees that investmelvisors charge to manage both mutual funds and institutional
accounts.ld.

Calamos hired Cronin to research and opine on whether the investments that Calamos
made to enhance the quality of its portfolio management services were a reas@yabf
seeking to increase the value of services @@amos provides to the Fund and its shareholders.
Cronin Report § 16. Calamos also asked Cronin to review and opine on portions of the reports
presented by Mercer E. Bullard and Steven Pomerantz, Plaintiffs’ experts.Id.  17.

In his report, Cronin concludes, among other things, that: (1) Calaesion to
improve the quality of services it provided to the Fund through its reorganization of its
investment approach and management team was a reasonable and appropriate way to benefit the
shareholdes; (2) contrary to Bullar@ report, publicly available information and the materials
Calamos provided to the Independent Trustees sufficiently explain Calamos’ restructuring efforts

as they pertain to the Fund and contain the type of content and lelathfthat is consistent
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with what other boards of trustees receive in the industry; and (3) contrary toalRtaisereport,
the services that Calamos provides to mutual funds are more extensive and expandive tha
services Calamos provides to indiibmal and sub-advised clientid. 1120, 37-169.At trial,
Cronin testified credibly to the same effect.

Plaintiffs challenge Cronin’s opinions on multiple grounds. Of note, Plaintiffs contend
that Cronins opinions concerning the benefits of switching investment approachaseirrelevant,
do not require specialized knowledgegaimed at impermissibly bolstering Calariasy
witness testimony, anare entirely speculativeSeePls! Mem. to Partially Excludeps. of
Kevin Cronin (PIs.Mot. to Exdude Cronin) at 4, Doc. 107. The Court rejects each challenge

Plaintiffs first argue that Cronin’s opiniorege“entirely irrelevant” because “[w]hether
the switch from a vertical to horizontal investment approach was an intended impraveas
nothingto do with whether [Calamos] should have charged the Fund a lowegxnessive fee.”
Id. at 5. But evidence ofCalamosreasonable efforts to improve the Fund’'s performance bears
directly on theGartenbergfactors focused on the nature and quality of Calasersices to the
Fund, as well as the care and conscientiousness of the Independent Trusteesimgapr
IMA. For this same reason, Plaintiffs’ claim that Cronihs testimony iSunhelpful’ is unavailing.

Plaintiffs nextclaim that Cronits opinions do not require specialized knowledge aed
instead used to bolster the testimony of Calarfaus$ withessesld. at 6. To the contrary, the
opinions in Cronins report are based on his extensive industry experienadich includes
managing a mutual fund portfolio; developing new investment philosophies, teams, and
processes to manage securities fotitumsonal clients and mutual funds; and overseeing a team
of investment professionais implement the type of structural changes that Caldmases

undertaken in recent yearSeeCronin Report 1 6—7. His specialized knowledge in the
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industry, as applied to his opinions, aids the Court in determining whether Calamosauhetr
its fiduciary duty under § 36(b). Cf. Fed. R. Evid. 702.

The Court, however, agrees with Plaintiffs that Cronin’s opinions regarding theurpose
of the reorganization is bdsfft to lay withesses who abetterpositioned to recount their
reasons for that particular approach. 'Rtem. to Exclude Cronin at 3gePensionComm.of
Univ. of Montreal Pension Plan v. Banc of ABec, LLC, 691 F. Supp. 2d 448, 472 (S.D.N.Y.
2010) (“[T]here is little reason that an expert withesas opposed to a lay witness with first-
hand knowledge — should be used to support [an] asskttiahgoes to a lay withéssown
recollection)®

R. Glenn Hubbard is the Dean of the &duate School of Business at Columbia
University and is a professor of finance and economics at both Columbia University’s Graduate
School of Business and in the Economics Department of the Faculty of Arts andeScienc
Hubbard has a Ph.D. in economics from Harvard UniverBity. Resps. 1 35. He has
previously taught at Northwestern University, the University of Chicago, amsakt
University. Id. He has served in the.S. government aghe supervisor of the Office of Tax
Policy in the Departmendf Treasury under President George H.W. Bushaatle White House
Economic Advisor under President George W. Bush.He has published research specifically
related to the structure of the mutual fund industry and the effect of competitive forces on mutual

fund fees’ Id. He also has served as an independent trustee in charge of supervising

6 The Court notes that Cronin previously served as senior vice presidennarchsznager of Putnam Investments,
where he hadversight of mutual funds. Around the time he worked at Putnam, theliendanaged were subject
to a lawsuit that alleged that Putnam charged those funds excessiveyafasorTrial Tr. 609:24511:6. Cronin’s
involvement with the suit may have I&fim biased against 36(b) generally, but the Court does not find that
Cronin’s opinions are infected with bias.

"The Court notes that at least one of Hubbard'’s publications concemnristricture of the mutual fund industry
and the effect of competit forces on mutual fund fees was funded in part by the Investmenta@grinstitute
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BlackRocKs closedend fund complex since 2004d.

At trial, Hubbard credibly explained that from an economic perspective — andl tdase
his industry expertisand experience— CalamosOther ACG Accounts are inapt comparators
when considering what advisory fee would be appropriate to charge the lHufi17.

Moreover, both in his report and at trial, Hubbard persuasively explained that s éxpénse
ratio® is the more economically relevant feg¢d a mutual fund shareholder, when compared with
a subcomponent of the expense ratio, such as an investment adviser’'s annual advisgeg fee.
Expert Report of Glenn HubbatHubbard Repot} 1144—-47. As Hubbard explained, from a
shareholder’s perspective, a mutual funidital expense ratio is the most economically
meaningful fee because the expense ratio, and not the advisory fee, is the fee liaaé hiodder
actually pays; a shareholder cannot purchase portfolio management services from one adviser
and then purchase transfer-agency, custodial, or other services from anotber ddRiF 7 269.
And, after analyzing both the Fuisdéxpens ratios and advisory fees with what Hubbard
considered the Fund’'s peer mutual fudybbard concluded that the Fusdixpense ratios and
advisory fees were within the range of its peer funds. Hubbard REp&8t-56.

Arthur B. Laby , a Professor of Lawt Rutgers Law School, has extensive prior

(“ICI") Mutual Insurance Company—a company that provides insurance to mutual fund advisers, including
insurance that covers3s(b) litigation. SeeTrial Tr. 675:24676.24.

8 A fund’s expense ratis calculated as the total operating expenses expressed as a percentage of sefagd's av
assets over a certain period of tineeHubbard Repor{ 18.

9 Hubbard used Lipper data to construct the Fund’s “peer groups” for the pofpmsaparing totagéxpense ratios

and management feeSeeHubbard Report at Apr D. In so doing, he identified share classes based on several
pertinent criteria (as detailed in the appendix); included only fund sharescthss had the same load type and
minimum initial investment range as the corresponding Fund share class; excluded sheseviflasrissing, zero,

or negative values in the Lipper database over the relevant period related tddahekgense ratio, management

fee, or noAManagement fee; employeat,times, size restrictions on the peer groups, such that the peer group was
limited to include the ten funds ranked immediately above and the tes famkked immediately below the Fund,
based on yeaend AUM levels; and further restricted the peer grimupne fund per Fund Management Company,
among other restrictiondd. The Court finds Hubbard’s peer group construction reasonable.
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experience with mutual fund matters, including as Assistant General Coespsahsible for
investment management matters at the SEC, where he provided advice on regathtory
enforcement matters related to muitiuends and investment advisorkl. 136. Laby also
worked in the SEG Division of Investment Management, which specializes in investment
company and investment adviser regulatitmh.

Laby was asked by Calamos to evaluate the process employesl Byaid in reviewing
and approving the IMA each year and to examine the care and conscientiousneSoafdhe
reviewing and approving. Trial Tr.939:23-940:6. As part of his evaluation, Laby examined
the quality and thoroughness of the materials the Board requested and revieweddharonne
with their 15(c) Reviewld. 940:6-10. Laby opined that the Boargirocesses and structures
are generally very strondd. 955:22—-25. He opined that, in evaluating the IMA, the Trustees
carefully examinednformation Calamos provided to them concerning the nature and quality of
Calamosservices.ld. 956:1-5.

Yet, while Laby testified credibly, the Court affords his opinions less weight than
otherwise warranted due to his use of the “business-judgmehirraealyzing the Trusteés
conscientiousness and care. Specifically, at trial, Laby opined that the business judgment rule,
“generally speaking dpplies to a board of trustéesview and approval of advisory fedsl.
945:5-10. He testified that, in formulating his opinions in this case, he was guidedtiy “
business judgment rufeld. 945:11-17see alsdxpert Report of Arthur BLaby (“Laby
Report”)at 8(“As | examined the Boaislprocesses, | was guided by the overarching principle
that the decision whether to renew a management agreement is committed to’' a bosirtess
judgment’). But, as Plaintiffs correctly pointed out at trial, the phrase “business-judgement

rule” exists nowhere idones And while Calamos attempted to walk ba@blis comments,
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seeDef.’s Resps. $24(“Professor Laby did not offer the opinion, and [Calamos] is not relying
on any opinion, that the business judgment rule applies such that the Court has no review
function with respect to the Independent Trustdessionrmaking’), the Court concludes that
Laby's opinions as to the conscientiousness of the Independent Trustees soayeehat
skewed due to his application of the businjesiggment rule to this casé.

John Laceyis a Certified Public Accountant and Professor of Accountancy at California
State University, Long BeaclRIs! Resps{ 37. Lacey also regularly teaches accounting to
judges for various judicial education organizations including the Federal Jukritdr and the
National Judicial Collegend at a large international investment management firm with mutual
fund and institutional productdd. He earned a PhD at University of California, Los Angeles,
with a major in accounting information systems and minors in economics and matbegaratic
he has an MBA in quantitative business analysis and a BS in accounting from theityrovers
Southern California. Expert Report of JohnlMcey Ph.D.(*LaceyReport”) | 6.

In his expert report, Lacey opined thdl) the methods Calamos used to calculate and
report fundlevel profit margins to the Board were reasonable and adequate for the Board to

assess Calamogsrofitability associated with providing advisory services to the Fund; (2) the

10The Court notes that Laby attempted to walk back some of his commaiak-at éxplaining that, when the
businesgudgement rule applies, “theretigically deference to the board, and sometimes substantial defeleihce,
that does not completely end the analysiBrial Tr. 947:19 (Laby) (emphases added). This understanding of the
businesgudgment rule seemingly comports witbnes which makes clear that “the standard for fiduciary breach
under §36(b) does not call for judicial secogdessing oinformed board decisions” and instructs courts to refrain
from “supplant[ing] the judgment of disinterested directors apgrid all relevant information, without additional
evidence that the fee exceeds the aflergth range.” 559 U.S. at 352.

Nevetheless, Laby also opined that “generally speaking,” the judicial raleatiypcease®nce the business
judgment rule is applicable. Trial Tr. 9481%. Use of the businegsdgment rule in this way seemingly conflicts
with 8§ 36(b). See Fox464 U.Sat 540 (explaining thatCongress decideabtto rely solely on the fund’s directors

to assure reasonable adviser fees” (emphasis added)). Consequently usabyf the businegsdgment rule in
analyzing the conscientious and care of the Independastebs renders his opinions somewhat less persuasive to
the Court.
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costallocation methodlogy Calamos used to estimate fuedel expenses was reasonable and
consistent with Generally Accepted Accounting Princifl€&AAP”); (3) there is no single best
(or required) method to allocate expenses for purposes of 8 36(b); (4) the use of Alliidaie a
expenses, as Calamos does, is consistent with managerial accounting priacl€s) contrary
to Plaintiffs’ experts, Calamosise of AUM as the primary allocation metric did not lead to the
reported fundevel profit margin for the Fund being understated or unreasonabld. 5. At

trial, Laceys testimony largely conformed with his expert report.

Although Plaintiffs contend that Lacey is “not an expeftt on mutual funds? they do not
challenge that he is qualified to opine on principles of accounting and cost allocatio®eePIs!
Mem. to Partially Exclud®ps. of John M. Laceff Mot. to Exclude Lacey at 11, Doc. 116.
Rather, Plaintiffs seeks to exclude from consideration Lacey’s opinions insofar as Lacey opines
(1) that CalamdsAUM -basd cost allocation in the 15(c) Profitability Presentations were
consistent with GAAP and managerial accounting principles; (2) that Cdlaosbsllocation,
and the fundpecific profits calculated on that basis, were “reasonable” antladequatefor the
Boards consideration; and (3) that the AUMssed cost allocations dmwidely acceptedin the
mutual fund industryld. The Court rejects all three challenges by Plaintiffs.

Plaintiffs primary basis for rejecting Lacey’s opinion that AUMbased cost alkation is
consistent with GAAP rests on a legal claim for which Plaintiffs have offered no support: that
conformity with GAAP is irrelevant to assessing cost allocation uGdetenbergoecause
Gartenbergsomehow displaces traditional accounting prirespld. at 19. As Plaintiffs tell it,

becaus&artenbergrequires courts to assess the investment adsisast in providing the

1 The Court notes that Lacey does not hold himself out as an expert in tadayeof the mutual fund industry.
SeeTrial Tr. 996:9-11 (Lacey).
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service’to the mutual fundgd. at 3 (quotingGartenberg 694 F.2d at 930);artenbergrequires a
“different and more particular requirement for cost accountintyan GAAP providesd. The
Court is unpersuadedsartenbergdoes not specify how costs should be allocated; nor does the
opinion suggest, in any way, that GA&Bnsistent methods are impermissibBee also Krins
v. Fund Asset Mgmt., In@B75 F.2d 404, 489 (2d Cir. 198@escribing the lack of certainty in
calculating profit against product lines).

Next, and relatedly, Plaintiffs assert that Gartenbergrequires an investment advisecost
allocation to bear &cause and effect” relationship that reflects the actual costs incurred in
advising a particular fund. Mot. to Exclude La@#y9—-22. Yet Calamos points out that, in
Laceys opinion, an AUMbased cost allocation is appropriate precibelgausat “is not
possible to identify a cause and effect relationship between the Fund and the joint and common
costs incurred by [Calamos].” DafMem. in Opp’n to Motion to Exclude Opinions of John M.
Lacey(“Def.’s Oppn to Mot. to Exclude Lacey at 11, Doc. 136 (citing Lacey Report {1 21—
31). Consequently, the Court finds Lacey’s opinions highly probative on the questions
surrounding Calamosise of an AUMbased cost allocation methodology. Indeed, the Court
found Lacess explanation as to why such an allocation was reasonable and adequate highly
credible and persuasive at tri@ee, e.q.Trial Tr.997:17-1000:24, 1003:9-22, 1006:6—1008:23.

Finally, Plaintiffs seek to exclude Lacey’s testimony that AUMbased allocation is
“widely acceptedin the mutual fund industry because that opinion is unsupported by the data
and thereforeglainly inadmissibl€. Mot. to Exclude Laceyt 4, 23. Specifically, Plaintiffs
contend that while Lacey bases his opinion on three sources that list allocatibivibgsfone
among various permissible methods used to allocate costs, none of those sources@urports

identify the extent of any meth@duse. Id. at 24. In response, Calamos does not contest that
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Lacey bases his conclusion on three sources that do not in fact establish that Adidély”
used. They contend instead that Lacey is entitled to opine on the extent to which AUM is used,
without relying onany source or experience that actually supports that concluBiefi.s Oppn
to Mot. to Exclude Lacey at 15.

The Court agrees with Plaintiffs that the Federal Rules of Evidence require more from
Lacey. Seefed. R. Evid. 702 (requiring thatiestimonyis based on sufficient facts or data”);
Amorgianos v. Nat'l R.R. Passenger Co303 F.3d 256, 266 (2d Cir. 2002)W]hen an expert
opinion is based on data, a methodology, or studies that are simply inadequate to support the
conclusions reache®aubertand Rule 702 mandate the exclusion of that unreliable opinion
testimony’). Accordingly, while the Court credits Lacayfestimony that cost allocation on the
basis of average AUM is a reasonable and adequate method for allocat&gheo€ourt
disrggards Lacelg assertion that such a method is “widely used.

Finally, David Richardsonis an investment professional with oveirty years of asset
management industry experience, including with respect to both mutual funds antdonstit
accounts. PIsResps. 1 38. Today, he works for an investment agdvidgmre he serves on the
management team that oversees the provision wtesrto U.S. mutual funddd. He has held
senior leadership positions with several other investment advisors for whi¢h) s
extensively engaged in the management and oversight of investment advisagssemnyvided
to both mutual funds andstitutional accountg2) has managed sales, marketing, business
development and shareholder services for institutional investment firms; (3) has managed an
advisets relationships with third parties (such as distributors, trust companies, and fund
adminigrators) and (4) has overseen an advisgfobal marketing and client servicdd.

At trial, Richardson explained that part of his responsibilities as an expetowabut
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the opinions of Pomerantz, who, among other things, estimated the maximum costs of what he
believed were the additional services provided and risks undertaken by Calamdsuiodives-
a-is CalamosOther ACG Accounts. Trial T754:3-9. While Richardson acknowledged that
Pomerantz estimated that the maximum cost of thoséi@utliservices and risks were slightly
lower than seven basis points (according to Plaintiffs’ counsel), Richardson did not offer an
opinion as to whether PomerargZstimate was accuratkl. 754:15-17. Nor did Richardson
offer an opinion as to whether the advisory fee Calamos charges the Fund was reasotble.
754:22-24.But Richardson did credibly explain that the additional services that Calamos
provided to the mutual funds, likke Fund, are consistent with additional services that are
provided by other advisors to mutual fgrathd thathe additional fees that Calamos charged for
the provision of those services to mutual funds are consistent with the additional ffitles tha
mutual fund industry charges$d. 754:25-755:10. Richardson opinthadt the differences in
services are a part of why Calamos charged a higher fee for provision oéseovthe Fund vis-
a-vis its non-Fund clientdd. 755:21-23.

Plaintiffs do not challenge Richardson’s qualifications to render his opinions.*? They do,
however, seek to exclude Richardsospinions insofar as he opined that Plaintiffs understated
the scope of the greater services that Calamos provided the Fund, and, relatéuiygtester
fee Calamos charged was justified by the greater services it provided the Fund. PldMlem. to
Partially Exclude Richardson Opa. 1, Doc. 119. In short, Plaintiffs contend that Richardson’s

opinions on these topics should be excluded because he has failed to independently value the

12 Richardson is the Executive Director and Global Head of Marketing and Gkevice for Impax Asset
Management, a Londepased global equity manager managing both public and private eqaiggsts for clients
located throughout the worldmpax manages approximately $8.5 billion ineass Richardson RepdfR2.
Richardson holds BS in Mechanical Engineering and a Chartered Financial Analyst designdich5.
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cost of the greater services Calamos provided to the Fund and has not stated theladditiona
number of enployees or mahours required to deliver those servicék.at 2. Because of this
failure, Plaintiffs contend, Richardson is unable to say whether Pomerantz’s estimation of the
value of the greater services is too low, rendering baseless his opatidhase greater services
account for the fee differential. Id. Additionally, Plaintiffs contend that because Richardson has
conducted no independent assessment of whether it was reasonable for CalamBsandtte
expect the Furid shareholders to bear the cost of these additional services, his report and the
opinions therein are nothing more than an uncritical acceptance of Cafasii®n. Id.

The fact that Richardson’s opinions are not rooted in quantifiable, scientific analysis is no
bar to heiradmissibility, nor does it render his opinions the province of lay withesses. He bases
his opinions on his “experience working with mutual funds and institutional account Elients
Expert Report of David Richardsp@FA (“Richardson Repdit § 81;see alsoid. 114, 16-20,
79, and he need not put forward an affirmative quantifiable model to rely on that experience. See
Davis v. Carroll, 937 F. Supp. 2d 390, 412 (S.D.N.Y. 20{®)ting that a court may permit
expert testimonywhere a proposed exgexitness bases her testimony on practical experience
rather than scientific analysis”) (citing Kumho Tire Co., Ltd. v. Carmichad&26 U.S. 137, 149—
50 (1999)) Jesa Enters. Ltd. v. Thermoflex Corp., 268 F. Supp. 3d 968, 974 (E.D. Mich. 2017)
(holding tha “opinions about industry practices and customs are not unreliable simply because
they have not been ‘subjected to the crucible of peer review, or that their valglitptiaeen
confirmed through empirical analysis™ (quotingFirst Tenn.Bank Nat. Ass v. Barretq 268 F.3d
319, 334 (6th Cir. 2001))).

Richardson alsestified that Calamos provided a greater level of services and faced

greater risks in advising the Funds vis-a-vis its Other ACG Accounts. TFrigd9:19-22.In

46



opining on the investment advisory services Calamos provided to the Fund specifically,

Richardson combined the services set forth in the IMA and the FASA; in other words, he did not
differentiate between services rendered under the FASA andservices rendered under the IMA.

Id. 750:24—751:18He reasonethat the IMA required Calamos to provide a ranfiservices

and operation of the Fund, and the provision of services under the IMA incorpairatethe

services provided under the FASKAI. 751:8413.

As Plaintiffs’ counsel pointed out during trial, Richardsetrial testimony was somewhat
inconsistent with his deposition testimony, during which he stated that he understoa8the F
to provide a framework for Calamgsovision ofadditional services beyond the provision of
investment management servicéd. 751:14—-752:20But Richardson reconleid his statements
later, testifying that[ tjhe description of the services provided under the FASA are not all
contained within the [IMA]. But that doesn’t mean that the duties of the [IMA] don’t apply t
the provision of the services under the FASAd. 752:24-753:3.

H. Plaintiffs’ Witnesses

Plaintiffs offered trial testimony from Behan, Becker, Helmetag, Holloway, Neal, and
Jackson, whom they called as adverse witnesses. Plaintiffs also called two expert witnesses:

Mercer Bullard and Steven Pomerang&elow, the Court evaluates the credibility, expertise, and
testimony of Bullard and Pomerantz.

1. Mercer E. Bullard

Mercer E. Bullard is a professor of law at the University of Mississippi Schaavaf
where he teaches courses in corporate finance, securities regulations, economics of the firm, and
mutual and hedge fund regulatioBeeExpert Report of Mercer E. BullafiBullard Report) at
78. He holds a JD from the University of Virginia School of Law, an MA in National Bgcur

Studies from Georgetown University, and a BA in English and American Studies/&le
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College Id. at 80. Bullard has published more tife#ty commentaries on mutual fund
regulatory issues and has testified on more than twentyoccasions before tHg.S. House and
Senate Comittees related to the regulation of the financial industry. Id. at1-2. Previously,
Bullard was arassistanthief counsel in the Division of Investment Management at the SEC,
which is a division responsible for regulating investment companies and investivisota Id.
atl.

Plaintiffs offered Bullard’s expert opinion as to the six@artenbergfactor— that is the
independence and conscientiousness of the Independent TruStsis. at4—-61 Ultimately,
Bullard concluded in the report that

the [Fund’s] agreements with Calamos could not have been negotiated at
armslength because: (1) Calamos did not provfteinformation neces-

sary for the Trustees to evaluate profitability, economies of scale or compar-

ative fees, (2) the Trustees did not make reasonable efforts to obtain this
information, and (3) the Trustees were not conscientious in evaluating fees,
investment performance, profitability, economies of scale or comparative

fees.

Id. at 7. In line with his expert report, Bullas€fered two primary opinions at trial: (1)
Calamosmethod for calculating its profitability for the 15(c) Responses is “per seunreasonable
undef Gartenbergand @) the Independent Trustees lacked conscientiousness in their annual

evaluation of Calamosdvisory fee.Pls! Resps. 1 445.

3 Bullard does not offer any expert opinion on the merits of any of theifiesGartenbergfactors. SeeDep. of

Mercer E. Bullard (“Bullard Dep.”) at 202:322 (offering no “expert opinion on the nature and quality of Calamos’
noninvestment services to the [Fili)d214:22-215:2 (offering no “expert opinion regarding the [Hig) fees

relative to fees paid by the peer mutual funds”), 21882 offering no “expert opinion regarding tHeuhd’q
performance”), 465:224 (offering no opinion “as to whether Calamos realized economieslef)sd#®6:13-20
(offering no opinion “as tavhether there were any diseconomies of scale,” nor any “opinion on econdisiaseo

one way or the other”), 470:2071:9, 472:13473:4 (offering no opinion “on the sharing of economies of scale”),
486:106-13 (offering no expert opinion on fadlut benefis).

48



a. Bullard’s Opinion Regarding
Calamos$Accounting Methodologies

With respect taCalamoscost allocation and accounting, Bullard concludes in his report
(1) thatallocating portfolio management expenses on the basis of AUM is unreas@2ptbiat
in making a profitability estimate, “Calamos did not use a reasonable method of @ilog its
expenses among advisory accounts. Nor did Calamos provide the Trustees with information
with which they could have reasonably estimated Calanpesfitability with respect to the
[Fund];” and (3) many of Calambexpense allocatiorixould not have been accurat®ullard
Report 150-51, 75%#7. Moreover, at trial, Bullard testified that Calamos’ AUM-based cost
allocation methodology was “per se unreasonéableial Tr. 878:4—8 (Bullard).Calamos
objects to Bullarts testimony on mujple Rule 702 grounds.

The Court finds that Bullard does not have the qualifications to opine on topics related to
accouning or toopine on the reasonablen&s$ nonof Calamosdecision to allocate indirect
expenses using average AUNBullard has no dgees or certifications in accounting, norhas he
everbeen qualified by any court as an expert on any accounting topic. Pls.” Resps. | 447He is
not an expert in GAABr managerial accountinge hasno experience in preparing, auditing,
or analyzindfinancial statements. He hasnever been retained to perform costs accounting or
financial accounting services. And he has never received any formal training in mutual fund
profitability calculations or cost allocation methodologies. Id.

In response, Rintiffs assert that cost allocation unddébartenberdg‘has nothing to do
with ‘accounting.” PIs! Mem. of Law in Opp’n to Def.’s Mot. to Exclude Ops.RIE! Expert
Witnesseg"Pls! Oppn to Mot. to Excludé) at 17, Doc. 104.Sucha statement cannot be
squared with common sense. Cost allocgbl@amly is a matter of accounting. Indeed, as

Calamosexpert Lacey testified, “calculating profitability is an exercise in accounting.” Trial Tr.
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1013:23-1014:1Lacey).

Plaintiffs attempt to bolster Bullaisl credentials by pointing to hexperience in the
SECs Division of Investment Mnagement anbllutual Fund RegulationSeePIs. Resps. 329
(citing Trial Tr.893:5-896:14Bullard)). The Court is unconvinced. Even when given the
chance on reross, Bullarts described experiences at the SEC shed little light on his experience
with cost allocation methodologies or the reasonableness in using one versus &wexhaal
Tr. 893:5-896:14.

Plaintiffs’ final effort is to point out that Bullard is currently pursuing a PhD in finance,
seeid. 874:12-14and that he was recently appointed as special mMas@Mississippi couit
to provide a damages analysis comparing investment returns against a returrablenétsh
Resps. 1 329But the Court finds none of these facts persuasive as to Bullard’s qualifications to
testify as to the propriety of Calama@®st allocations in this cas&.Thus, as Plaintiffs have
failed to exjain how Bullard is qualified, either in terms of formal training or practical
experience, to testify as to cost allocation or accounting, the Court affords no weight to Bullard’s
testimony as to Calamosost allocation and accounting methods and therigtypof the
Independent Trusteeeliance thereoi®

In any event, even considering Bulladpinions on the propriety of Calama®st

allocation methods for calculating profitability, the Court finds that Bullard’s opinions lend little

14 The Court notes that Bullard, in his report, never proclaims to basgihisns on his doctoral studies in finance.
See generallBullard Report. Moreover, when asked by Plaintiffs’ counsel to desaisbprofessional

background with particutamphasis on [his] experience relative to the opinions [he] expresses! inatier,”see
Trial Tr. 892:23-25, Bullard never mentions his doctoral studi¢s893:1-896:17. A similar omission occurred
when he was asked by Plaintiffs’ counsel to listy'@ther aspects of [his] teaching or scholarship that [he]
believe[s] is pertinent to the opinions [he] expressed in this c&mnipare id896:18-25 with id. 896:22-899:19.

15 Because the Court has determined that Bullard is not qualified to offemgiogeelated testimony, the Court
need not address Calamos’ objections that Bullard’s accouiaiged opinions are not based on sufficient facts,
the product of reliable methods, or helpful to the trier of f&teDef.’s Mot. to ExcludeDps. Pls.” Kpert
Witnessest 2§ Doc. 88
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support to Platiffs’ claim of breach of fiduciary duty. At trial, Bullard conceded that 15(c)
profitability has very little, if anything, to do with whether a given advisory fee is excessive. In

his opinion: ()} an advis€s profitability is a “poor measuréof theexcessiveness of its advisory
fee; @) courts havéno businessconducting an analysis of profitability for purposes of

determining whether the adviseifees are excessive) profitability calculations involve cost
allocation issues that are subjextiispute and there is no universally accepted methodology for
making the analysis4{ 15(c) profitability calculations are so inherently subjective that

evaluating a 86(b) claim based on profitability “can produce randomness to the sectegree;”
and (9 an advises choice of a cost allocation methodology does not affect whether the advisory

fee is excessiveld. 1 330.

The Court credits this portion of Bullard’s opinion, especialtiventhe robust testimony
from other witnesses reghiig the value of analyzing profitability in determining whether an
investment advisory fee excessive Thus, while the Court finds Bullard unqualified to opine on
the reasonableness of Calafmmsstallocation approach, if the Cowereto take Bullards
opinions on Calamosost allocations into consideration, the Court would afford little weight to
Bullard's opinion insofar as he suggests that Calamastallocation was unreasonable or
unusual or that the Independent Trustees were somehow derelict in theirievalti@alamos
compensation for advisory services rendered.

b. Bullard’s Opinion Regarding the Conscientiousness
of the Independent Trustees

Bullard ultimately concluded that the Trustees did not exhibit conscientiousnkss in t
review of Calamodees because th@yerly focused on superior performance while
downplaying poor performance and because they “sought to juSidfamosfees rather than

critically examine them Bullard Report at 62Calamos disagrees with Bullasdtonclusions
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and seeks to have them excluded on multiple Rule 702 groedss Mot. to Exclude Ops.
Pls! Expert Witnesseg Def.’'s Mot. to Excludé) at29-34, Doc. 88.

Turning first to Bullard’s qualifications, Calamos asserts that Bullard has no practical
experience that would qualify him to opine on the Independent Trusteesientiousness and
care in evaluating Calamdavestment advisory fee each ye#t. at 3Q In particular, Calamos
notes that Bullard has never served as a mutual fund trustee or investment hdsisever
attended a mutual fund boarteeting,or participated in the 15(c) Procedd. Calamos further
notes that Bullard conceded in his deposition that his expertise in this area tanivesily” or
in “substantial paftfrom his work as an expert in previous 8§ 36(b) cases, which alone is an
insufficient basis for qualifying an expert. Id. (citing|BEW Local 90 Pension Fund v. Deutsche
Bank AG No. 11 Civ. 4209KBF), 2013 WL 5815472, at *13 (S.D.N.Y. Oct. 29, 2013) (noting
that“expertise [in] being an expert in plaintiffs’ securities cases. .is not sufficient to
qualify . . .anexpert’underDauber); S.E.C. v. Tourred50 F. Supp. 2d 666, 677 (S.D.N.Y.
2013) (same)).

Plaintiffs counter that Bullard has vast experience with the mutual fund industry as a
former SEC official responsible for regulating mutual funds and fund advisors, and in view of
Bullard' s extensive testimony before Congress.’ Blppn to Mot. to Exclude Bullard at1-12.
The Court agrees with Plaintiffs. In light of Bullard’s extensive practical experience with the
SEC and his testimony before Congress (burt finds that he is qualified to testify about
whether the Independent Trustees were conscientious in evaluating theatidarprovided to
them during the 15(c) ProcesSeeFed. R. Evid. 702 (stating that an expert withess may be
qualified “by knowledge, skill, experience, training, or educdaljpArista Records LLC v.

Usenet.com, Inc608 F. Supp. 2d 409, 422 (S.D.N.Y. 2009) (noting that a court must look at the
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“totality” of a“witnesss background); see also In re Zyprexa Prod. Liab. Litig¢89 F. Supp.

2d 230, 282 (E.D.N.Y. 2007} If the expert has educational and experiential qualifications in a
general field closely related to the subject matter in question, the court will not exclude the
testimony solely on the ground that the witnegk$ expertise in the specialized areas that are
directly pertinent).

Next, Calamos contends that Bullard’s testimony should be excluded because his
opinions are not based on sufficient facts or data, since Bullard only reviewed a portion of the
available record, consisting of 15(c) Responses and meeting minutes related to the agproval
the IMA at the annual June Board meeting. Béflem. to Exclude at 31. Yet, as Plaintiffs
correctly note;[a]s a general rule, the factual basis of an expert opigoes to theredibility of
the testimony, not the admissibility, and it is up to the opposing party to examiaetied basis
for the opinion in crosexaminatior. U.S. Bank Nat. Ass’n v. PHL Variable Life Ins. (d.2 F.
Supp. 3d 122, 134 (S.D.N.Y. 2015) (emphasis added) (quBtgiin v. W. Exp., IncNo. 12
Civ. 7428(NSR) (JCM) 2015 WL 539423, at *6 (S.D.N.Y. Feb. 6, 2015))

Finally, Calamos contends that Bull&d@pinions regarding the Independent Trustees
conscientiousness are not the product of reliable principles or methods. For supporsCalam
clings to Bullards statement that Hevouldn’t call’ his approach to evaluating the Independent
Trusteesconscientiousness “a methodoldgyef.’'s Mem. to Exclude at 33 (quoting Bullard
Dep. 149:2-10, 150:22—-151:2But the “test for reliability of expert testimony is flexible,
especially in cases where the exjsekhowledge is noReientific and based on his experience.”
Scott v. Chipotle Mexican Grill, Inc315 F.R.D. 33, 49-5(5.D.NY. 2016). Nor does Bullard’
application of his experience to the facts of this case render his opinionsfactwal*

narratives,’as Calamos argues in its papers. It is axiomatic'#raexpert might draw a
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conclusion from a set of observations baseextensive and specialized experiencege
Kumho Tire Co. v. Carmichaél26 U.S. 137, 156 (1999). Thus, the Court finds Bullard qualified
to opine on the Trusteesonscientiousness.

Notwithstanding that the Court finds Bullard’s testimony regarding the Independent
Trusteesconscientiousnesaimissiblethe Court affords little weight to his testimony.

At the outset, the Court observes that Bullard has never been a trustee for aundtual f
regulated under the ICA, has never reviewed an investment adviser's 1p(rjsesn behalf of
a fund’s independent trustees, and has never attended a 15(c) board meetiRgspdsT 452.
Bullard also lacks experience on the other side of the investment adviser—furel truste
relationship: he has never worked for an investment adviser to a mutual fund, has never held
responsibility for managing the investment portfolio for an institutional or suls@gyvaccount,
has never negotiated an administrative or accounting agreement for a mutual fung, rrexeha
performed any mutual fund administration servickes.J 454.

While Plaintiffs are correct in noting that Bullard has “ample indirect experience which
provides a reasonable basis for [h]is opinidmng, | 452, in determining the level of weight to
give Bullards testimony, the Court does consider Bullard’s lack of direct adviser ordruste
experience vis-vis some of the other witnesses in this case, as well as his lack of direct

experiencéon the insidé of the 15(c) process.

16 Calamos also advances an omnibus objection to Bullard’s opinions on groamkiis thork as an expert on
behalf of plaintiffs only and his publication of articles critical G&b)’s protective function evinces a bias
warranting exclusion of his opiniomstoto. Def.’s Mem. to Exclude at 225. The Court observes that such
criticisms likely could be lodged against most experts who frequappear in securitielated cases. In any
event, such credibility challenggo more toward the weight of an expert’s testimttiayits admissibility. See
DiCarlo v. Keller Ladders, In¢211 F.3d 465, 468 (8th Cir. 200®oyal Ins. Co. of Am. v. Joseph Daniel Const.,
Inc., 208 F. Supp. 2d 423, 428 (S.D.N.Y. 2002) (noting &atefendant may challenge the degree of credibility a
trier of fact ought to accord [an expert’s] conclusion and present ceawitkance to refute the scientific veracity of
[an expert’s claims]”). And here, the Court finds that Bullard’s worlkpfantiffs only and his articles critical of

§ 36(b) do not substantially impeach the credibility (if any) of his opinions.
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The Court also finds that Bullard’s factual analysis wdsased ommaterially incomplete
data. During aritical period of crossxamination by Calambsounsel, Bullard conceded that
although he was aware that Calaihidsg(c) Process is a yearlong process, he did not review
materials that were provided to the Independent Trustees outside of the Junedte&y Buring
the relevant period, with only limited exception. Trial Tr. 831:13—-835P14intiffs, in their
postirial papers, attempt to downplay the significance of the documents presented to Bullard for
the first time at trial. SeePls! Resps. §47. The Court is not convinced. Even Bullard conceded
that some of the materials he failed to review may hefugted on the conscientiousness of the
Independent TrusteeSeeTrial Tr. 835:7—-20.Thus, the Court does not find credible Bullard’s
testimony regarding the Independent Trusteesscientiousness in evaluating Calamos
investment advisory fee.

2. Steven Pomerantz

Dr. Steven Pomerantz is the president of his eponymously named economic and financial
consulting firm, Steve Pomerantz LLC, located in New York City. Expert Report of Steve
PomerantzPhD(“PomerantReport) at 1. Pomerantz received a PimDnathematics from the
University of California, Berkeley, where his thesis was in the arédaf-Linear Partial
Differential Equations;” and he received a BA in mathematics from Queens College of the City
University of New York.Id. Ex. 1 at 2. Pomerantz is currently an adjunct professor of
mathematics at Queens Colledd.  10.

Over the course of almottirty-five years, Pomerantz has held positions in research and
management for fixed income, equities, derivatives, and alternative investments at major
investment firms. Id. 1 9. In those capacities, Pomerantz has provided portfolio management

services both to mutual funds and to institutional accoddtsHe has also served as a portfolio
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manager at several firms for both fixed income and equity institutional clients.ld. Pomerantzs
sole academipublicationis a 2008article he ceauthored in the Oklahoma Law Reviewtitled
Mutual Fund Advisory Fees: New Evidence and a Fair Fiduciary Duty TetsY 11;id. Ex. 1
at3-4.

Plaintiffs retained Pomerantz to analyze the record evidence and opine on whether the
Independent Trusteesgpproval of the Advisory Fees paid by the Fund satisfies the first five
Gartenbergfactors— that is, all factors except for that relating‘tbe independence, expertise,
care and conscientiousness of the [Flund’s board in evaluating adviser compensatiah” — a
damages|d. 113—4, 13.In his expert report, after analyzing all five Gartenbergfactors,
Pomerantz concludes thdhé alvisory fees that Calamos charged to the Fund were in violation
of [8] 36(b)’ of the ICA. Id. 1112-13.

Pomerantz also purported tmbdel[] the expenses incurred by Calamos for each-open
end Calamos fund, including the Fuhdnd“[flrom these directlyobservable Funepecific
revenues and model-derived Fuspateific costs,” PomerantZ calculate[d] Calamods Fund-
specific profits.” 1d. § 13. After making his calculations, Pomerantz concludes that the “Fund-
specific profits, in both absolute (gross dollars) and relative (profit margin) terms, were much
greater than the profits that Calamos reported to the Board” and weré'further indication that the
Fund’s fees were excessive, as well as further indication of the disconnect betweesss
provided andees charged [by Calamos]ltl. Moreover, in his report Pomerantz concludes that
the advisory fee rates Calamos charged to the Fund “bore no reasonable relatiohship to t
services providetl,and that the quality of the investment management services provided by
Calamos to the Fund has been extremely plabrPomerantz concludes that Calamos has been

realizing substantial economies of scale anddalibenefits through its advising the Fund, the
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benefits of which Calamos has kept entirely for itself. Id. FHnally, Pomerantproffered at least
four methods to calculate damages.

As with Bullard, Calamos advanced several bases under Rule 702 to éxetudeants
opinions and testimonySeeDef.'s Mot. to Exclude at 7. Calamos specifically requested that
Pomerantz be precluded from offering the following expert testimony:

a. Pomerantzs*“legal” opinions (as Calamos puts it) tlja) Calamosad-
visory fees are legallfexcessiveunder 836(b), or @) that certain facts
offered by Calamos are “irrelevant” and/or ‘legally irrelevant under
8 36(b), or (iii) that Calamos must provide the Fund didg minimis
non-investmentelated services pursuant to the terms of the applicable
contracts;

b. Pomerants accounting and cost allocation opinions, including both his
criticisms of Calamdsccounting for Fund profits and his own account-
ing for Fund costs, on which his profitability and economies of scale
calculations are based:;

c. Pomerantz criticism of the Independent Trusteesnscientiousness
and decisiormaking, including his opinions regarding what the Inde-
pendent Trustees believed or understood; and

d. Pomerants purported damage opinions.

Id. Calamos renewed their objections following trial. The Court addresses, in turn, each alleged
basis for exclusionfd?>omerants opinions and testimony.

a. Pomeantz’s Qualifications

As a preliminary matter, the Court finds Pomerantz wholly unqualified to opine on
several matters upon which he was retained to opine. For one thing, Pomerantz holds only a
mathematics dege; he does not hold degrees in any other subjects pertinent to his opinions,
such as economics, business, accounting, or law. His dissertation does not mentiofundgual
or address the asset management industry. Trial Tr. 399:PRefferantz). He has never taught
a course in economics or accounting; has never served as an economist or accadritast; a

never published an article in a peer-reviewed journal of economics or accounting.
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With respect to his experience in the mutual fund industrythiet finds his experience
lacking As Plaintiffs fully admit, to the extent that Pomerantz has experience in the mutual fund
industry, that experience ‘iimited and dated. SeePIs! Resps. 1 411. He has not been
employed in the mutual fund industry in any capacity since 2000. Pomerantz has no mutual fund
industry experience in most of the substantive areas that relate to his proffered opinions, and he
has never beemmployed or retained as a soittant at the SEC or any other industry analysts
with respect to matters related to mutual funfise id.

As Plaintiffs fully admit, the investment experience that Pomerantz doeshave is
“extremely narrow.”ld.  412. Years ago, Pomerantz provided “gquantitative decision stupport
for an advises portfolio management team. He never served as a portfolio managdf;himse
nor has he served as or reported directly to (or been personally responsible for fulfilling the
functions of) a mutual fund’general eunsel, chief compliance officer, CFO, accounting
department, compliance department, fund administration department or sharetroidergs
department.ld. Pomerantz has never negotiated any contract with a third-party fund service
provider (e.g., sub-advisor, administrator, transfer agent, auditory, or outside canadse#)s
never been responsible for supervising their wadk.

Nor doesPomerantz have argkperience with respect to mutual fund independent
trustees or with setting a mutual fuadvisers advisory fee. He has never served as an
independent trustee (or an interested trygteedhat matter, he has never been responsible for
preparing board minutes or 15(c) materials; and he has never regularly Gtraurtdal fund
board meetingsNor has he ever never negotiated an advisory fee on behalf of a mutual fund or
its board; supervised or been regularly responsible for a board’s 15(c) process; voted on a

management agreement; been responsible for analyzing a mutual fund adeear’
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reasonable or competitive or appropriate in light of the adgisests; or been retained to advise
a mutual fund on good governance practices.” Resps. 1 413.

Plaintiffs note that Pomerantz was a member of the Weiss Peck & Greer executive
committe which ran and oversaw the operations of the firm, including its role as an advisor to
mutual funds and institutional account®eePIs. Resps. {1 411. In that capacity, employees and
third-party service providers performing work on behalf of the firm’s mutual funds reported to
Pomerantz.ld. Butthese factslo not undercut the inadequate natfrPomerantzs experience
in the mutual fund industry, as detailed above.

Although Plaintiffs assert that Pomerantz's background in mathematics and his ragean
adjunct professaof statistics, probability, operations research, and finance qualify him as an
expert, it is unclear to the Court what bearing that background has on cost allocation, profitability
analysis, or economies of scales Calamos correly puts it, the overwhelming weight of the
evidence demonstrates that most of Pomesaktowledge and experience related to mutual
funds is derived from his career as a plaintiff’s litigation expert, as opposed to educational or
robust professional experience in the mutual fund industry.

At base, Pomerantz does not have any academic credentials in accounting, finance,
economics, business, or law; and yet he nonetheless purports to offer opinions on the legality of
the Independent Trustéekecisionmaking and Calamdsnethod of cost allocatiol. Pomerantz
has"extremely narrow,” limited,” and ‘dated”’mutual fund industry experience, and yet he
purports to opine othe Independent Trustéekecision-making an€alamosmethod of cost

allocation. Moreover, Pomerantz concedes that he is unfamiliar with the majaccoshting

17 Calamos also notes that Pomerantz has never held a-tesckeosition at any university or school on any
subject. SeeDef.’s Memto Exclude at #8. The Court finds this point irrelevant.
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textsand that he has never been responsible for establishing or implementingliéocasibn
methodology for a fund or for calculating a fusdtofitability outside of his experience as a
hired litigation expert.Dep. of Steve Pomerantz, PlfPomerantz Dep). 39:17-40:8, 205:2-5
(Sept. 6, 2017)And, going further, although Pomerantz has testified more than one hundred
times at deposition drtrial, no court has previously ruled that Pomerantz is qualified to offer an
expert opinion on cost allocation or accounting matters more generallyRé&4ps. 1 420.

Accordingly, in evaluating the weight to be afforded to several of Pomerantz’s opinions,
the Court considers Pomerantz’s general lack of experience with mutual fund independe
trustees, investment advisers, and the 15(c) Process generally.

b. Pomerantz Accountingdpinions

At trial Pomerantz offered the opinion that Calamos purportedly realized greater than
reported profit from advising the Fund. Pls.” Resps. { 415. He further opined that for 2015 in
particular, Calamod$rofit margin from advising the Fund was 71%, as opposed to the 46%
margin that Calamos calculated and presentéaetdndependent Trusteekl. To arrive at his
profit margin figure, Pomerantz used a “linear loglog” function to reealculate Calamogosts
based solely on the FursdAUM. Id.

As Calamos correctly observes, Pomeraniginions on profitability fail to meet the
basic admissibility requirements of Rule 702 &sdibert are unreliable, and the Court finds
Pomeranta profitability opinions unpersuasive, regardless of their admissibility.

Pomerantz simplis notqualified to offer admissible expert testimony on the issue of cost
allocation and profitability. As detailed above, Pomerantz does not have a degree in accounting
or economics; he does not have a CPA license; he has never taught a course in garountin

economics; and he has never publishpéerreviewed article in an accounting or economics
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journal. PIs.Resps. 418. And he has only dated, limited, arttémely narroWwexperience

in the mutual fund industry. Pomerantz has never designed a mutual fund acaser’

allocation methodogy; he has never prepared an advisprofitability calculation for a mutual
fund’s board, or even calculated the pre- or pldstibution profitability of any mutual fund

adviser outside of the context of litigation. DPF { 419. Indeed, Poméias&lffully admits

that he has never been responsible for fund accounting for a mutual fund or for supervising a
fund accountant for a mutual fundrial Tr. 405:17-406:4Pomerantz)

Of course, it is undoubtedly true that an expert witness maydicd by “knowledge,
skill, experience, training, or educatidied. R. Evid. 702, and a court should not exclude
otherwiseadmissiblgestimony'‘simply because [it] does not deem the proposed expert to be the
bestqualified or because the proposed expert does not have the specialization that the court
considersnostappropriat€. Bloom v. ProMaxima Mfg. Cp669 F. Supp. 2d 321, 328 (S.D.N.Y.
2009)(emphasis addedyuotingLauria v. Nat'l R.R. Passenger Corfd45 F.3d 593 (3d Cir.
1998)). Here, hwever, the Court finds that Pomerantz lacks the knowledge, skill, experience,
training,andeducation to testify as to accounting matters such as profitability and cost
allocation, notwithstanding the liberal standards contained in Rule 7(Raarmbrt In other
words, the Court finds that Pomerantis unqualified to opine on cost allocation and profitability
calculations in the mutual fund context, the issues at the core of this dispute. And while
Plaintiffs contend that the analysis under 15(¢c) “does nd implicate economics or accountihg,
see, e.gPls! Resps. #08, given the models that Pomerantz proffers in support of his
conclusion, the Court disagrees.

In any event, the Court finds that Pomerantz’s cost allocation methodology lacks a basis

in principles of accounting and misapplies the very economic models on which he purports to
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rely. DPF f421. Pomerantz purported to calculate that Calamos earned a 71% profit margin
from advising the Fund. PlfResps. T 415As the Court witnessed firsthand at trial, and as
Calamos thoroughly explains in its pestd memoranda, the alternative profit margin calculated
by Pomerantz is not a viable profitability calculation for a number of reasons.

First, as explained above, Pomerantz lacks the qualifications or experience necessary to
calculate the profitability of a mutual fund in an expert capacity. Additionally, Pomerants
answers on cross examination revealed to the Court that Pomerantz lackiedifamuith
several basic accounting principlesiauthoritative worksSee, e.g.Trial Tr.452:22-453:19,
463:11-23, 464:18-2Fomerantz) (Q:| accept that you created an econometric model. What
I’'m asking you, sir, is whether that model complies with any authoritative criepadperly
accouring for profits under accounting principles?” A: “l cant answer that. Q: “Fair
enough).

Secongdas Calamos points out, Pomerantz never actually offered the opinion that
Calamosshould haveised the cost allocation methodology that he proposes to calculate its
profitability from managing the Funds:

Q: Let's be crystal clear. Letjust start with @lamos. Yolve been clear
already, and | ddi think youre equivocating, you have no opinion that
Calamos should have used your cost allocation model with-Bdogs-
sumption in it, correct?

A: I'm not saying that anybody should use this approach dohes this
approach.

Trial Tr. 465:18-23Pomerantz). Andon the stand, Pomerantz could not identify a single
mutual fund adviser that has used or uses his cost allocation methoddlogy6:17—-467:16,
468:20-469:§Pomerantz).For good reason, too -Romerantz methodology suffered from
what he himself described astane machine dilemmé.See id468:14—-469:4 Put simply,

Pomerants approach to calculating the Fuhg@sofitability requires the use of one year of data

62



from the present and onear of data from the futuréSeePomerantz Dep. 329:15-331:17.
Thus, Pomerantz used 2015 data to allocate costs and calculate profitability for 2014. Id.
231:10-235:3. Calamos, during Pomerantz’s deposition and onexassnation at trial, drove
homethe fact that a mutual fund could not, as a practical matter, employ Porherantz
methodology becauseo“calculate costs and profitability for a year like 2014, they’d have to
wait at least a whole other year to have the data to apply [the] method&ogething no fund
is going to do.Id.; Trial Tr. 467:17-22, 468:14—-469:6.

When asked about this issBemerantz stated that he wast proposing a solution to
that” Pomerantz Dep. 232:13-16. And when asked whether, “as an ongoing business matter, no
fund would reasonably be expected to use [his] cost allocation methodology becaudere the
constraints in the methodologjypomerantz answerégeah’ 1d. 233:3—-10.Thus, it came as no
surprise to the Court that Calarhegpert Lacey— one of the oly two accountants at the trial
— credibly testified that he had “never seen anything like [Pomerastzost allocation
methodology] in [his] 40rear career teaching accounting and practicing accourdimgjthat he
could not “imagine how [he] would appllgat method in practice.Trial Tr. 1025:18-1026:2
(Lacey).

Third, and finally, Pomerantz’s cost allocation methodology incorporates a flawed and
unsupported assumption that the logarithm of Calaousss is linearly related to the logarithm
of AUM. SeeTrial Tr. 460:3—-9(Pomerantz) As a preliminary matter, the Court notes that
Pomerantz misstated this assumption twice in his report: on one occasion héatates t
logarithm of AUM was linearly related wosts rather than to thiegarithmof costs; and on
another occasion he stated that the logarithm of AUM was linearly relatedltganghm of

fees not costs. DPF. { 321. At trial, Pomerattiaracterizedhis varying descriptions of the
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assumptioras a‘semantic issue SeeTrial Tr. 461:11-16and, at least with respect to
Pomeranta reference to fees instead of costs, Plaintiffs argue that Pomerantz’s descriptions of
his assumption wagrferely a matter of thperspectivédrom which the assumption is being
viewed(' fees viewed from one side afeosts viewed from the other).” But the Court is
unconvinced.
Pomerantzs misstatements demonstrate a level of inattention and imprecision that raises
(additional) questions as to his qualifications (or lack thereof) as an expert and the weight (or
lack thereof) to be afforded to his testimony. Indeed, the Court finds that Pomerantz’s
misstatements reflect his inexperience with economics and accounting. See alsdrial Tr. 531:9—
532:4, 592:22-593:15, 607:11-25 (Pomerantz) (unpersuasively explaining away various “typos
in his opinions and chartsj. Consequently, the Court finds his opinions fundamentally
unreliable.
Turning to the merits of his assumption, Pomerantz could not idamtyfgitation in
either his initial expert report or his rebuttal report that supported his assumptitimethat
logarithm of Calamdsadvisory costs is linearly related to the logarithm of AUM. '®ssps.
1 322. And when Pomerantz was asked during his deposition to provide such authority, he

identified only an unspecified portion of an unspecified book by an economist, Professor Dale

18 As Calamos rightly points out, this notthe first time a court has found that Pomerantz tendered suspect work
product. SeeDPF 1422. InSivolella v. AXA Equitable Life Ins. C&No. 11 Civ. 4194 (PGS), 2016 WL 4487857,
at *15 (D.N.J. Aug. 2016), the district court found that one of PortEsatalculations contained a mathematical
error that “showed a lack of proper prior preparation on a critical pothtsrtase” and “undermine[d] his
credibility on all issues.” And, i€CM Rochester, Inc. v. Federated Investdts. 14 Civ. 360¢VEC), 2016 WL
11617452, at *7 (S.D.N.Y. Aug. 31, 2016), in excluding certain of Pomerantzioopithe district court noted that
“Pomerantz did not exerciske level of intellectual rigor that characterizes the practice of other experssfieldti
and thus concluded that “his asset allocation opinion must therefore bhdexkels unreliable under Rule 702.”
Indeed, the district court found that Pomerantz’s calculations contaimiedions “sufficiently egregious for the
Court to conclude the Pomerantz lacks good grounds for his conclusldn@riternal quotation marks and ellipses
omitted).
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Jorgensonld. He also testified at his deposition that he would provide defense counsel with the
authority he was relying uporid. Unsuprisingly, at trial, counsel for Calamos represented that
Pomerantz never did, in fact, provide counsel with said authdniigl Tr. 479:2—-22.

Following Pomerantz’deposition, Calamos filed a Daubertmotion to exclude
Pomerants opinions, noting tat“Pomerants report is devoid of any basis or citation
whatsoever fofthe‘log-log’ relationship between Fund assets and Fund cbsedDef.'s Mot.
to Exclude at 19. In response, Pomerantz filed a supplemental declaration in this action that
assered that his “linear logeg” assumption was justified by the “Cobb-Douglas functiohand
two articles by economists. PIResps. 1 323. Notably, Pomerantz’s supplemental declaration
did not mention any source authored by Professor Jorgenson as a basis for his@sslanpti
And Pomerantz did not mention the Cobb-Douglas function or these economic articipp@s s
for his assumption in either of his expert reports or during his depositon.

In the middle of his trial testimony, Pomerantz pdedithrough Plaintiffs’ counsel a
citation to a book by Professor Jorgeson as the supposed basis for his assumption that the
logarithm of Calamdsadvisory costs is linearly related to the logarithm of AUM. '®ssps.

1 324. Neither Pomerantz nor Pliii3’ counsel provided the cited material to Calamos or the
Court. Id. And Calamosexpert Hubbard —anactualexpert in economics- later testified

credibly that the citation to Jorgenson’s book does not support his assumption that tHerogarit
of cogs is linearly related to the logarithm of AUM. Trial T29:13—-730:14. Moreover,

Hubbard explained that the two economics articles cited by Pomerantz in his sugppaleme
declaration daot support his linear loglog” assumption regarding Calamaslvisory costs and
AUM; these articles instead advocate usinfjfzrent model (called'translod) not used by

Pomerantz. DPF q 323.
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Calamosaccountingexpert Laceylso testified credibly that Pomerantz’s linear loglog
relationship lacked any basis iocaunting principles, stating thdt¢an't imagine any
circumstances in which we would apply that method as accountants under any aincetnst
DPF 325.

At base, the Court finds Pomerantz’s reliance on the flawed assumption that the logarithm
of Calamosadvisory costs is linearly related to the logarithm of AUM affects his entire
profitability calculation and is inconsistent with both economic and accounting principles. Based
on the above findings, the Court gives no weight to Pomerantz’s opinionencerning cost
allocation and Fund profitability.

Finally, the Court finds that at trial, Pomerants testimony wagvasive and inconsistent.
He was subject tat leastnine proper impeachments by Calamos throughout his testimony on
highly substantive mattef8 seeTrial Tr. 406:23-407:24, 408:24-409:16, 439:25-440:24,
441:2-24, 444:2—-445:13, 463:11-24, 466:17-467:16, 497:4-498:1, 519:18-521:2, 533:3-21.
Consequentlythe Court affords his testimony little to no weight in determining whether Calamos
breached its fiduciary duty under § 36(b).

IV.  DISCUSSION?!
Having made several background findings of fact regarding the Fund, the parties, and the

witnesses, the Court now turns to whether Plaintiffs have demonstrated by a preponderance of

¥ The Court does not include the several instances during@ata’s testimony in which Pomerantz seemed to
prevaricate on subjects the Court found insignificanhty, Trial Tr. 409:17410:5, 417:416, 434:17436:16.

20 Moreover, as Calamos notes and Plaintiffs fully admit, this Coutiglone in rejecting Pomerantz’s testimony.
Pls.” Resps. #42 (collecting cases).

21 Many of the factual findings set forth in P#it, supra, are included in the Court’s application®@dirtenbergin
the following sections. Insofar as the Court alludes to or applies fatcseinforth in Part 111, such facts should be
construed as additional findings of fact for purposes of Rule 52 of the FBdéga of Civil ProcedureSeeFed. R.
Civ. P. 52(a)(1). Moreover, the Court expressly adopts all of the fastdalds set forth in the parties’ joint
statement of stipulated factge generallsSF, whether mentioned in this opinion or not.
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the evidence that the investment advisory fees Calamos received from the Fundhéuring t
relevant period were so disproportionately large that they bear no reasatatid@ship to the
services rendered and could not have been the product of arm’s length bargainuajuaiting

the fees, the Court considers thartenbergfactors, as well as any other relevant factors bearing
on this question.

A. Conscientiousness and Care
of the Independent Trustees15(c) Review

The Court begins by examining whether the Independent Trustees conscientiously
considered the differences in services provided and risks undertaken by Calamos in advising the
Fund vis-avis CalamosOther ACG Accounts.

During summary judgment proceedings, the Court concluded that Calamos had failed to
point to record evidence indicating that the Independent Trustees engaged in a vidusifre
the differences in services Calamos rendered to the Fund vis-a-vis CalamosOther ACG
Accounts. Chill, 2018 WL 4778912, at *11. Consequently, the Court concluded that
“deficiencies surrounding the Trustees’ evaluation of the Advisory Fees preclude[d] the Court
from affording the Trustees’ judgment substantial deference as a matter otHaat least at [that]
stage of the litigatioft. Chill, 2018 WL 4778912, at *&ee also idat*3-14.

In so concluding, the Court obsetthat Calamos, during summary judgement
proceedings, relied almost exclusively on the same three slides frareteatation it provided
to the Independent Trustees each year, which contained a bulleted list ofss€ala®os
provided to investment aganies generally. The Court remarked that “[ sjuch information
hardly establishe[d] that the Trusteesnsideration of the differences in services and risk was
robust’ 1d. at *11. The Court noted that “while the ICA does not necessarily ensure fee parity

between mutual funds and institutional clients, the lack of evidence indicatingehat
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Independent Trustees conscientiously considered the differences in services and risk between the
Fund and Calamosther clients suggest[ed] that the Trustéééc) Process was deficient in its
evaluation of the Advisory Feésld. at *12 (internal quotation marks omitted). And the Court
found “novel and controversial . . . the notion seemingly advanced by Calarties Section
36(b) allows for Independent Trustees to salelyon their business judgment and intuition in
approving the Fund’s Advisory Fees, without regard to any sort of comparativeataeen the
Fund’s fees and non-Fund fees in light of slsial differences in risks incurred and services
rendered by Calamos/d. at *11 n.10.

Now, following trial, Plaintiffs challenge whether the Trustees were fully apprised of the
differences in services Calamos provided to the Fund vis-a-vis its Other ACG Acounts. After
review of the credible evidence presented at trial, the Court concludes thadeperident
Trustees were so apprised.

To start, he*Management Fee Rates by Prodymesentation that Calamos provided as
part of the 15(c) Response each year included not only the numerical advisory feeisom
that the Court has already ruled to be sufficient, seeid. at *10, but also a bullet-point summary of
the various differences in services and risks between advising mutual funds as compared to
institutional or sukadvisory clientsseeDecl. of J. Christopher Jacks@rdackson Decl.”)95—
96. As Jackson credibly explained in his declaration and at trial, the summary provided b
Calamos was not intended to be an exhaustive recitation of dilffétences in services and
risks involved in managing the Funds versus institutional and sub-advised diderft€9.

Jackson also explained that the bufietnt summary in the Management Fee Rate
Presentation was far from the only information that Calamos provided to the Independ

Trustees throughout the year with respect to the difference in services that Calamos performs for
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the Fund and the risks that Calamos faced in providing those seridc§sl01. Indeed,

credible trial testimony confirmed that the Independent Trustees regularly received extensive
information at virtually every board meeting concerning the services Galpravides to the
Funds that are not required for its Other ACG AccouBise, e.g.Trial Tr. 333:24-334:5
(Jacksm); Jackson Decl. 11 99-101. For example, Holloway stated that he personally briefed
the Independent Trustees on topics relating to services Calamos provite§tmds, including
compliance with the Internal Revenue Code, reviews of service provider relgimribe
performance of the Transfer Agent, and the state of shareholder seSgattolloway Decl.
1161-63;see alsalrial Tr. 394:11-395:6Holloway). Neal, a member of the Board,
acknowledged these presentations in his dkealaration and confirmed his understanding of the
differences in services between the Funds and the Other ACG Accounts. SeeNeal Decl. 188,

41, 83-84, 86—87, 97-98, 1G&e alsdrrial Tr. 180:12-23, 187:15-188(Neal).

Moreover, it is undisputed ah the Independent Trustees have substantial years of
experiencen the asset management indusseePls! Resps. 07, and testimony at trial
revealed that at least one of the Independent Trustees relied on his experienciidirgpthat
comparisons between the Fund and Calatser ACG Accountsirelike comparingapples
and orangesDPF 1207;see alsalimbers Dep. 111:10-29ackson Decl 99.

Plaintiffs disagree that the Independent Trustees’ experience helped them to fulfill their
duties ad point to evidence they believe shows that (1) the Trustees were unaware of the
differences in services provided to funds and non-funds and (2) the amount of litigation risk
Calamos priced into the advisory fees charged to the FeeePPF {120, 286-87, 313-14,
401-03. Plaintiffs’ arguments are unavailing.

First, Plaintiffs harp on the fact that Timbers testified in his deposition that he “c[ould]
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only gues’ what services Calamos provided to its sub-advisory and institutional clients and
could notrecall whether Calamos provided him with specific information about what services
were provided to those client$.SeePPF 1286.

But, notwithstanding Timbeisstatement that he could onlgless what services
Calamos provided to its ndond clients, Tinbers also testified that he has extensive experience
in the mutual fund industry, having been formerly employed as Vice Chairman beNoffrust
Corporation, a trust bank that sponsors a mutual, fwwhére he was responsible for all
investment activitis, investment subsidiaries, businesses, and investment organizations.
Timbers Dep. 12:21-13:17. And, in light of his experience in the industry, Timbers credibly
explained that he was fully aware of the differences in the services Calamos provided to the Fund

vis-awvis its subadvisory and institutional clientsSeeTimbers Dep. 110:18-113%%. Moreover,

22 The specific colloquy is restated below:
Q: And you're familiar with the fact that [Calamos] has institutional ¢§@n
Yes.
: And [Calamos] has subadvisory clients?
Clients or client, yes.

A
Q
A
Q: Okay. And do you know what services [Calamos] provides to thoses@lient
A: | can only guess.

Q:

: Okay. So did the advisor ever provide you with any specific information alait
services were provided to those clients?

* %k
A: Ever provide-I don’t remember.

Timbers Dep. 59:122.

23 The specific colloquy is restated below:

Q.: Do you recall the substance[dfe discussions of reports concerning management fee
rates by product presentatién]

A.: That, you know, it's interesting. You know, it's a lot of apples andigega. These
things that are required by mutual fund by regulation, just by practice diffesent from

that of an institutional separate accounting. So, you know, tremeis similarities. | used
to say well, you know, if you look at an apple and a strawberry;réhbpth red, that's
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at trial, Plaintiffs’ counsel asked Calanmiaxpert Laby to opine as to whether Timbers
deposition testimony was consistent with careful consideration of the seraleasdS provided
to its subadvisory and institutional clients. In response, and consistent with the Court’s view
Laby answered in the affirmative. Trial Tr. 967:1-10(Laby).

SecondPlaintiffs claim that the Independent Trustees had no idea how much litigation
risk Calamos priced into the Fusdyearly advisory fee. As an erple, they cite the following
testimony from Neal:

Q.:[A]ccording to Mr. Jackson, [ Calamos] faced more significant litigation
and regulatory risks for advisory mutual funds; is that correct?
A.: Yes.

Q.: Mr. Jackson further explained that CAL priced thesles into the man-
agement agreement with the funds; is that correct?

A.: Yes.

about it. So- and that's what | sort of think of this. There’s some aspects thdapver
and are the same, but there a lot of things that mutual funds have td dokthdvisors
don't.

Q.: So you discussed with your -tustees th fact that there were additional things that
needed to be done with mutual funds?

A.: Absolutely.
Q.: What things did you discuss?

* k *

A.: Just the whole relationship to, you know, maybe a hundred thousantk ahif one
fund as opposed to the siakthe fund, the way you could trade it. In terms of cash flow
coming in, you don’t usually have any cash coming in on the instialtjan]counts. You
got all these regulatory filings you have to do. You have to maintdinlidaidity. The
reportng’s different. There’s all sorts of things you have to do with aiatdtind which
you don’t do with an institutional [or] subadvisor[y account].

* k *

Q.: Any of those additional duties that you're describing, would thewfaler the invest-
ment manageent agreement?

* k *

A.: Yes, | believe so.

Timbers Dep. 110:18.13:1.
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Q.:Is it fair to state you dohknow what methodology, if any, [Calamos]
used to price the risk Mr. Jackson discussed into the management agree-
ment, right?

A.: 1 do not.

Q.: You dont know how much of the growth funds advisory fees was at-
tributable to litigation risks for any year from 2013 to the preserit; tisat
right?

A.: Yes.
Q.: And you never asked for that information either, right?
A.: Correct.

Q.: And to your knowledge, no one on the board asked for that information
either?

A.: Correct.
Trial Tr. 135:7-136:1Neal).

Plaintiffs’ line of questioning implies that the Independent Trustees requéredto
calculate, estimate, or otherwise reduce to a number the litigation riskdfaCGadamos as a
consequencef advising the FundBut, as Calamos correctly observes, no such calculation,
estimation, or otherwise reduction to a numerical figure is required by the plain text of 8 36(b),
and no court or regulator has ever held that an adviser must provide a cost breakdown that
quantifies in dollars and cents all of the different services and risks entailed in managing a mutual
fund as compared to an institutional or sub-advisory accé&eeKennis v. Metro. West Asset
Mgmt., LLC No. 15 Civ. 8162 (GW), slip op. at 36—37, Doc. 506 (C.D. Cal. Jul. 31, 2019,
adoptedAug. 5, 2019) concluding that Independent Trustees received sufficient information
from investment adviser regarding fees charged to fund at iss@evissadvisers subadvised
funds notwithstanding that the advisdid not provide documentation regarding quantification
of” services provided to the sub-advised funtisye Davis N.Y. Venture Fund Fee Liti§lo. 14
Civ. 4318 (LTS), 2019 WL 2896415, at *4, *10 & n.16 (S.D.N.Y. July 2, 2019) (concluding that

“a rational factfinder could not conclude that information was withheld from the Board with
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respect to the differences between services provided to the Fund and those provided to
Subadvised Fundsotwithstanding that the adviser “did not quantify this work in terms of time
or money expendé&) Sivolella v. AXA Equitable Life Ins. C&No. 11 Civ. 4194 (PGS), 2016
WL 4487857, at *44-45 (D.N.J. Aug. 25, 201&j)y'd, 742 F. App’x 604 (3d Cir. 2018)
(concluding that the investment adviser “was not required to quantify the risk in ordstifyog
portion of its feé and finding that the board of trustees “nonetheless considered the risk that [the
adviser] faces, even though there was no specific cost assigned to it”). This Court, in line with
the others to have considered this issue, agrees that Calamos need ngtdmifed” the
differences in services and risks between its clients and thathe Independent Trusteesed not
have asked for such quantifications.

In sum, the amount of evidence presented by Calamos at trial far exceededd¢hat whi
was presented to the Court at the summary judgement stage, where the Court diserved t
Calamos had reliethlmost exclusivelyyon the bullet-point summary as proof that the
Independent Trustees engaged in a robust review of the differences in services rendered to the
Fund vis-avis Calama' non-fund clients.SeeChill, 2018 WL 4778912, at *11.

The trial record builds on a 15(c) review that this Court found to be “robust and informed
in many respectsdt summary judgmentd. at *14. Specifically, the Court found beyond
genuine dispu that: (1)Calamos presented the Independent Trustees with sufficient
information to evaluate the disparity in fees between the Fund and Caiastibstional and
sub-advised clients; (2) the Trustees wénell aware”that CalamosOther ACG Accountsgid
fees almost half those of the Fund; (3) the Trustees were provided deteitmhiparison data
from industry-recognized, third-party sources showing the Buied@ placement relative to its

peers, and thus Plaintiffs’ contention that the Trustees did not conscientiously consider peer
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information proffered by Calamos was wrong; (4) the Trustees’ evaluation of the economies of
scale and falbut benefits realized by Calamos was not deficient; (5) the Trustees were fully

informed about Calambsrofitability methodology, thoroughly discussed the impact that
methodology would have on the profitability figures Calamos reported vis-a-vis alternative
methodologies, and formally approved of Calahuse of that methodology; and (6) the Trustees
did not fail to negotiate with Calamos because they did not have a duty to neddtiatielat
*10-14.

The Court finds that the weight of credible trial evidence makes clear that the Independent
Trustees were fully informed, conscientious, and careful in approafegr©s$ annual advisory
fee under the IMA each year during the relevant period. Consequently, the Court finds that this
factor weighs against a conclusion that Calamos breached its fiduciary duty under § 36(b), as
substantial deference to the Independeunsteesdecision is warranted.

B. Comparative Fee Structures

In the opinion granting partial summary judgment to Calamos, the Court credited
Plaintiffs’ contention thatJonesandGartenbergmake clear that plaintiffs challenging excessive
fees under [8] 36(b) do not need to point to a numerical range of fees per se to estalilish whet
[a] challenged fee is so disproportionately large that it could not have been the pfaiuts
length bargaining. Chill, 2018 WL 4778912, at *1&iting Jones 559 U.S. at 35¢'In
reviewing compensation under § 36(b), the Act does not require courts to engage irea precis
calculation of fees representative of a#ength bargaining)). Thus, insofar as Calamos
argued that Plaintiffs must proffer a number (or range of numbers) above which the advisory fee
charged to the Fund would bextessive per se,” the Court expressly rejected that argument.

Chill, 2018 WL 4778912, &t 5.
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Plaintiffs instead seck to use two sets of comparisons to prove excessive advisory fees: a
comparison of annual investment advisory fees Calamos charged to the Fund vershesr ek
by investmenadvisos at comparablinds, and a comparison of annual investment advisory
fees Calamos charged to the Fund versus fees Calahaogel to its sub-advised and
institutional clients.

1. Comparison of Fees Charged by Calamos versus
Fees Charged by Advisors at Comparable Mutual Funds

The Court first finds that a comparison of the fees charged by peer mutual funds doesnot
support a finding that the fees Calamos received from the Fund were so disproportionately large
that they bear no reasonable relationship to the services rendered and could hethdiie
product of arm’s-length bargaining.

As a preliminary matter, the Court reaffirms the following position, as set out in its
opinion granting partial summary judgment to Calamos: Nowhelenasdoes the Supreme
Court state that an investment advisdees are insulated from review if the fees fall within the
range charged by thiparty investment advisers to comparable tipatty funds. To the
contrary, bothJonesandGartenbergmake clear thdtthe test is essentially whether the fee
schedule represents a charge within the range of what would have been negotiated at arm’
length in the light o&ll of the surrounding circumstanceslones 559 U.S. at 34demphasis
added) (quotingsartenberg 694 F.2d at 928). Indeed, the Supreme Coulbiresexplained
that“courts should not rely too heavily on comparisons with fees charged to mutual funds by
other advisers. These comparisons are problematic because these fees, like those challenged,
may not be the product of negotiations conducted atsdemgth” Jones 559 U.S. at 350-51.
The Second Circuit in Gartenbergsimilarly expressed skepticism at such comparisons, noting

that“[i] f rates charged by the many other advisers were an affirmative competitive criterion,
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there would be little purpose in 8 36(b)Gartenberg 694 F.2d at 92%ee also idat 929
(expressly rejecting the district cosrtonclusions that thentfarket price . .serves as a standard
to test the fairness of the investment advisory iegyart becauséthe existence in most cases
of an unseverable relationship between the adviser-manager and the fund it semde¢s
weaken the weight to be given to rates charged by advisers of other simildy.funds

Here, the placement of the Fuadees visa-vis the Fund mutual énd peer group
hardly comprises all the surroundirgevantcircumstances. Consequently, while the Court
“do[es] not suggest that rates charged by other adviser-managers to otlaerfsimds are not a
factor to be taken into accounigl., the Court agin rejects Calamodargument insofar as it asks
this Court to afford dispositive weight to the placement of the challenged advisory fees among
the range of fees charged by othdvisors to other funds.

Turning to the evidence adduced at trial, the Cobiérves at the outset that Plaintiffs’
own witness, Pomerantz, testified that “an advisels fee is not excessive simply because it
above the median fee charged to peer fuirasg that, in Pomerantz’s opinion, “peer group fee
comparisons are not evereant”in his Gartenberganalysis. Trial Tr514:10-515:10
(Pomerantz). Nevertheless, during the course of preparing his expert reptetaRtz collected
data to compare the annual investment advisory fee charged to the Fund withfeesifzaid by
417 mutual funds in the same Morningstar Large Cap Growth categeePomerantz Report
11291-93. In his report, Pomerantz presented a chart that purportedly showed “the ag@isory f
rates paid by, and the net assets held by, the Furahd.every ther similarlycategorized
mutual fund: Id. 1293. The Morningstar data revealed that approximately 20% of the mutual
funds in Pomerantg’data set dfevery other similarhcategorized mutual fund” — that is, 80

mutual funds out of the 417 -paid feesequal to or higher than the Fund’s annual advisory fee.
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Pls! Resps. 1 256.

Calamos contends that this result confirms that the Fund’s fee is within the range of an
arms-length bargain, as measured by the Fund’s peer mutual funds. DPF  256. Maeover
noted insupraPartlll.E.2, the fee comparison information that the Independent Trustees
received from the Third-Party Service Providers showed that the fees charged to the Fund each
year, when compared to fees chargethe Funds peer mutual funds each year, ranged from the
69th percentile to the 95th percentile during the relevant period, based on a set of aiphpxim
tento twentyfunds custom selected by the Furithird-Party Service Providers that each
service provider considered to be similar to the Fund. DPF  259.

Plaintiffs contend that Calamos’ position “simply ignores Dr. Pomerangzar more
relevant comparison that controlled for funds with comparable AURIs. Resps. 1 256.
According to Plaintiffs, a comparison of the fees charged to the Fund with the fees charged to the
Fund'strue peer mutual funds — that is, funds with comparable AUMIemonstrates that the
Fund’s advisory fee is afoutlier’ at the very top of the range of fees paid by mutual funds of
similar character and sizéd.

The Court has determined Pomerantg’testimony to be inadmissible and increditee
Partlll.H.2, supra But even without this preliminary determination, the Court would not be
persuaded by Pomerargazargument.

As part of his expert report, Pomerantz opined tbatriparing the fees charged by small
funds with those charged by large funds amounts to comparing apples with Srahgesrantz
Report  297. Consequently, starting with the same 417 Large Cap Growth funds réference
above, Pomerantz compared the advisory fees paid by Large Cap Growth funds astetset

between $1 billion and $10 billion — including the Furid. 19298-301. According to
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Pomerantz, the average fee rate and weighted average fee rate among such furadssis 63 b
points; and the Funslfee rate is not only well above the average, but specifically ranks at the
93rd percentile —meaning that its fees are higherrirf#8% of its peersld. J 30224 Pomerantz
also opined that, of the nine mutual funds with over $1 billion in AUM that pay higher fees than
the Fund, all aredutliers’ in that they pay feewisibly removed from the main mass of other
peer funds. Id. 1 303. Yet, notwithstanding Pomerantz’s observations, none of the independent
third-party service providers that analyzed the Fund’s advisoryHaei§ Lipper, Morningstar,
and Strategic Insight) have referred to the Farigé as ahoutlier” Nor dces the Court, in
viewing Pomerantz’chart, find that those funds constitute outliers.?°

Moreover, as noted earlier, Calarhegpert Hubbard conducted a comparative fee
analysis based on the Fustipeer group as he defined it, with an emphasis on the peer funds

expense ratiosSeeHubbard Report 1Y 52-54. Hubbard concluded that the Fengense

24 During the trial, Pomerantz testified that, of the other peer mutuds filmat paid higher advisory fees than the
Fund in his peer analysis, four that is approximately half— of those funds are advised by American Century
Investment Management (“ACIM”). PPFL$2. Pomerantz opined at trial that ACIM “is relatively unique in that it
uses what's called a unified fee. It does not have an advisory fee and a @&ASlAdoesn’'t have a whole sleet of
fees that an investor or shareholder pays.” Trial Tr. 5623 @Pomerantz). He opiddurther that the ACIM fees
reflected in his analysis “actually [are] covering a range of servicegyanh just advisory,” and, consequently,
“they should be thrown out.ld. 564:2-10.

The Court does not credit this opinion. As noted by Calamos, Plaintiffs dptesent any admissible evidence
establishing the characteristics of ACIM funds and their fee structureBaamerantz’s claims regiing the
characteristics of such funds are found nowhere in either his inifialtereport or his rebuttal repor§eeDef.’s
Resps. 1143. Additionally, Morningstar, one of the Independent Trustees’ “Independent Datal@mvViincluded
ACIM funds into the Fund’s peer group, clearly indicating that it found those fundparable to the Fund here.
Id. Accordingly, the Court does not credit this portion of Pomerantz'sritesy.

25 Pomerantz also purported to perform a linear regression of Mornimigdtarthe form of which compared the fee
charged to the assets under management for 417 mutual fundsedassifiarge Growth by Morningstar.
Pomerantz Report2P4. But, as explained above, like Pomerantz's cost allocation methodology, t@ssieg
incorporates a flawed and unsupported assumption that the logaritbafanofios’ costs is linearly related to the
logarithm of AUM. SeePartlll.H.2.b, suprg see als®PF 1320. And, at trial, Calamos’ expert Hubbard credibly
explained why Pomerantz’s regression is unpersuasive and unrel#€rial Tr. 734:2-736:7 (Hubbard).
Accordingly,the Court findsunreliablePomerantz’s regression and corresponding conclusions.
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ratios were within its peer fuiglratios— a conclusion the Court finds credible and persuasive.?®

SeeDPF 1269-70. And, like Pomerantz, Hubbard compared the Fund’s advisory fees to those
of its peers, using the same funds that Hubbard used as peers to evaluate theXpamde

ratios, to the extent that data on each fund’s advisory fees were available.rdHRbpart

1152-53. Hubbard concluded thhbse fees were within the range of fees charged to the

Fund’s peersd., notwithstanding that they were undoubtedly on the higher end of the spectrum
— a conclusion the Court credits.

In conclusion, although the Supreme Court recognized that peer mutual fund fees are not
dispositive in assessing a Section 36(b) claim, courts followinG#nenbergstandard have
uniformly considered the subject fusdee in comparison to similar mutual funds to be a
relevant criterion to assess whether the fee is exeesBis. Resps. § 273. And, as the Court
already has explained on summary judgment, although not dispositive, Plaintiffs do concede that

the Fund’s Advisory Fee is within the range of fees charged to peer mutual funds by other

26|n Pomerantz’s report, he opines that

the Board [of Trustees] appears to have committed a category mistake zimggrin

its 15c advisory fee analysis, the Calamordal total expense ratio. ., rather than the
Calamos Funds’ advisory fees specifically. But, the 15c context seems to require a
more particularized focus from the Board on the payment of advisory Misocus on
total expense ratios can alldar otherwise objectionable advisory fees to be approved
without objection . ..”

Pomerantz Report3l2 n.181. The Court cannot agree.

For one thing, Pomeraniz notqualified to opine as to what the 15(c) Process requires. Second, tha@eest
with Hubbard’s report insofar as Hubbard opines that “to meaningfutiypace the costs of different funds, it
makes economic sense for a potential investor to compare the fexgshSe ratigswhich represent the fees that
investors pay in exchander the integrated bundle of services received.” Hubbard Regdrt

At the end of the day, “[w]hen deciding whether to purchase a miutud prospective investors must decide
whether to purchase tlrtegratedbundle of services that the fund offerThat is, investors cannot select
management services from one mutual fund and distribution @féraagency services associated with another
fund.” 1d. And, finally, the Court finds, contrary to Pomerantz’s opinion, thatrtbependent Trusteesddnot
“prioritize[e]” the Fund’s total expense ratio in determining whetherr@as advisory fees were excessive.
Rather, the record evidence reveals that the Trustees engaged in a robust anuticossaeiew ofll relevant
data and factors in approving the fee each year.
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investment advisorsld. § 274.

Here, although the Fuiglfee was above its peer group and category medians each year
that the Independent Trustees approved the IMA, as Plaintiffs fully admit, “[c]harging a fee that
is above an industry average does not violate Section '38(h)276. The Court recognized
this on summary judgment when it explained that Plaintiffs could not prevail by demonstrating
solelythat thefees are higher, even much higher, than those charged by third parties to peer
funds. Chill, 2018 WL 4778912at*17. Indeed, as the case law cited by Calamos demonstrates,
Section 36(b) does not require that a fund experiencing balesian performance must charge
a belowmedian fee.Pls. Resps(citing Sivolella 2016 WL 4487857, at *65, 67 (declining to
find fees excessive despite the plaintiffs’ arguments that certain funds charged fees above the
industry average and underperformed their benchmaka3)lag v. Hartford Inv. Fin. Servs.
LLC, No. 11 Civ. 1083 (RMB), 2017 WL 773880, at *8, *12 (D.N.J. Feb. 28, 2037, 745 F.
App'x 452 (3d Cir. 2018jdeclining to find Hartford Balanced Fund’s fee excessive despite the
fact that it experienced bottequartile performance in almost each year and, in some years, had
abovemedian fees)). And, at base, aftemparing the Fund’'fee with the fees charged to its
peers (as defined by the Third-Party Service Providers, Plaintiffs’ expert, and Calambsexperts,
respectively), the Court concludes that such comparisons do not support Plaintiffs’ argument that
the fees charged to the Fund were excessive and not reflective of arm’s-length bargaining.

2. The Utility of Comparing Fees Charged to the Fund
by Calamos versus Fees Calamos Charged
to Its Institutional and SuBdvised Clients

As Calamos correctly notes, the credible evidence demonstrates that the l@gher fe
charged to the Fund vissds CalamosOther ACG Accounts reflected the greater services and

risks that Calamos experienced in managing the Fund when compared to its Gher AC
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Accounts —patrticularly in aras such as legal, regulatory, and compliance; fund governance;
fund administration services; oversight of third-party service providersppomfanagement;
and client/shareholder services. PP Consequently, the Court finds that the fees charged

to CalamosOther ACG Accounts are inapt comparators to the Fufes#s when considering
whether the Fund advisory fee is excessive.

In addition to setting forth Calamagsponsibility for portfolio managemerdtated
services to the Fund, the IMAqeires Calamos tbmanage, supervisand conduct the other
affairs and business of the Trust and each Fund thereof and matters incidental thereto, subject
always to the control of the Trustee$?Is. Resps. 1 166 (quoting JX 5). Under this provision,
the IMA requires Calamos to provide, either directly or through third partiesctubijits
oversightall services necessary to manage the Fund; both of Plaintiffs’ experts agreed that the
IMA requires Calamos to provide all of the services necessary to operate thddrUJhdi67.
Indeed, Pomerantz testified that Calamos is “morally responsibléunder the IMA for“everything
that needs to be dohéor the Fund and forgroviding literally all of the necessary services to
operate the trust.1d.; see asoTrial Tr. 487:6—488:2.Similarly, Bullard testified that the IMA
requires Calamos to provide or arrange for the complete bahdévicesneeded to run the
Fund. PIs.Resps. 1 167.

In contrast to the terms of the IMA operative between Calamotharfeund, although
Calamosinvestment management agreements with its thirtPsner ACG Accounts required it
to provide them with certain portfolio management services, none oftthidgesix agreements
contained a provision that, either in words or substance, required Calamuaniage, supervise
and conduct the other affairs and business” of any of those accounts in the same manner as the

IMA requires with respect to the Funtt. 1 168.
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At trial, Plaintiffs focused on two of Calamos’ Sub-Advised ACG Accounts— Nomura
and MD American— in comparing the services and risks undertaken by Calamos in advising its
Other ACG Accounts as compared to the Fund. Both Nomura and MD American weresaon-U
based investment companies. HResps.  170. Unlike Calamadl-encompassing role with
respect to managing the Fund, the credible trial evidence reveals thab€alawvided a more
limited set of services to Nomura and MD American. Specifically, Calamo&duties were limited
to structuring the investment portfolio, picking securities for investments, egsioimpliance
with the account’s guidelines, and some limited (diodfiulaic’) reporting responsibilities to
the investment adviser or the fund’s account’'s bo&eeDPF {170. The remainder of the
services required to manage those funds were provided by thoskifwedtment adviser, not
Calamos; their investment advisers bore the ultimate responsibility to monitor andiseip
Calamosperformance as stddviser. 1d.

And, in a similar fashion to CalamdSub-Advised ACG Accounts, Calamos served as an
adviser tathirty onelnstitutional ACG AccountsThe services that Calamos provided to those
accounts were generally limited to sttwring an investment portfolio, picking securities for
investments, ensuring compliance with guidelines, and some limited repogjpansdilities.

DPF f171.

A review of the services and risks undertaken by Calamos in advising the Fund as
compared to advising Calamd@ther ACG Accounts, as demonstrated by Calamos at trial,
makes clear that Calamos provides substantially more servicesl undertakes substantially
more risks— in advising the Fund.

a. Legal, Regulatory, and Compliance Services

Mutual funds operate in an extensively regulated environment.Relsps. 174. As
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even Plaintiff’'s expert Bullard acknowledged, mutual funds are subject to special rules that do
not apply to other types of collective investment vehicles, incluaygof CalamosOther ACG
Accounts. Id.; see alsdlrial Tr. 857:22—860:3Bullard). More specifically, as Plaintiffs
acknowledge, Calambmanagement of the Fund requires that it comply with numerous and
constantly changing laws, rules, and regulations — including, but not limited to, tletyeotir

the ICA, many other federal statutory provisions, and numerous SEC rules andaegtat

that do not apply at all to its Other ACG Accounts. 'RResps. 1175. As Plaintiffs concede, in
advising the Fund, Calanidsgal and regulatory obligations imposed by just the ICA alone are
significant. Id.  176. Among other things, Calamos must comply with ICA provisions relating
to affiliated underwriting, the use of derivatives, affiliated transactions, and investments in other
investment companiedd. Calamos must also stay current with and implement related SEC
interpretations and guidanctd. None of these provisions applies to Calansesvices to any

of its Other ACG Accounts.

Plaintiffs admits that under SEC Rule 38a-1, the Fund is required to maintain policies and
procedures to address its compliance with federal securities ldw§177. Through the Funds’
CCO, the Fund is required to and has developed extensive compliance prdthcois.
addition, the FundsCCO is required to review annually the Funztsmpliance policies and
procedures and provide a report to the Independent Trudteekleither SEC Rule 38a-1 nor
the extensive work of the FURd3CO applies to any of Calanid3therACG Accounts.Id.

Plaintiffs admit that, in managing the Fund, Calamos must also comply with other federal
securities law by, among other things, frequently preparing prospeceseds, and a variety of
other disclosure documents on behalf of the Fudd{ 178. Calamos does not have to prepare

any of these documents for its Other ACG Accounts.
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FurthermoreCalamoslegal department is responsible for the organization of all Board
and Committee meetings- as well as preparing and coordinatingagiéndas and meeting
materials incident therete- in relation with the Board overseeing of the Fundgd.  182.

None of this work is required for, or for the benefit of, any of Calamos’ Other ACG Accounts.
Id.

And, finally, to meet all of the legal, regulatory, and compliance responsibilities incident
to managing the Fund, Calamos creates, implements, and maintains internags;oces
procedures, and policies to monitor and ensure that the Fund complies with the many applicable
rules and regulations that govern mutual funids.f 179. These internal processes, procedures,
and policies touch upon every Calamos department and most aspects oftireaayork
done by those departmentsl.

Plaintiffs admit all of the aforementioned. But they nevertheless offer several reasons
why the differences in Calamos’ legal, regulatory, and compliance services to the Fund vis-a-vis
its Other ACG Accountarenot so different as to render a fee comparison between those clients
inapt. The Court finds none of Plaintiffs’ reasons persuasive.

First, Plaintiffs argue that compliance with all securities laws and the Internal Revenue
Code is necessary irrespective of client type. PPE9Y But the evidence before the Court (and
Plaintiffs’ record citaibns) does not support Plaintiffs’ assertion.SeeDef.'s Resps. { 209.

Instead, while it is true that certain aspects of the Internal Revenue Codeandexurities
laws apply to both the Fund and Calai@ther ACG Accountssee, e.g.Mickey Dep.11011-
124:18, as a general matter, the weight of the trial evidence confirms that these laws impose
significantly more obligations on Calamos with respect to advising the Fund

SecondPlaintiffs argue that many of Calamos’ third-party providers —who werepaid by
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the Fund — took on many of the compliance tasks cited by Calafe®®ls. Resps. { 175. For
example, Plaintiffs point out that many of Calamos’ regulatory filings were prepared and drafted
either entirely or in large part by State Street irhaxge for a fee paid by the Fund; certain
compliance functions are the responsibility of the Fumdansfer Agent, also compensated by
the Fund separately; and, similarly, outside counsel assisted Calagabsiepartment in
preparing registration statemts and prospectuses in exchange for a fee paid by the Fund. PPF
11173, 216.While it is true that certain service providers prepared, assisted in providing
information used in, or distributed certain regulatory filings and shareholder prospectuses for
Calamos, the trial record demonstrates #figbroviders were subject to Calarhasonitoring,
supervision, and oversight. DefResps. 1173, 216. And, as stated above, Calamos remains
responsible to the Fund for the activities conducted througitegrkoviders; Calamos was
responsible to the Fund for identifying, monitoring, and working to mitigate riglagfrom
these servic@rovider relationships; and Calamos remains liable to the Fund in the event that a
service provider does not correctigrformone of its duties or provides subpar performaride.
Therefore, the Court finds that failing to credit Calamos for its supervision of and responsibility
for third-party service providers would grossly understate¢héties of Calamdservices to the
Fund.

Third, Plaintiffs argue that many of the Other ACG Accounts contractually negotiated a
level of service similar to that imposed by the Fund.” Rissps.  175. As an example,
Plaintiffs contend that while Calamos’ Institutional Accountslid not benefit from the regulatory
protections applicable to mutual funds, they nonethelastt ‘Similar protective frameworks
into their investment management agreements with Calamos, and Plaintiffs claim that Calamos

was obligated to provide these accounts with frequent and extensive reporting. PPF {1 210-12.
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The Court disagrees.

The credible evidence at trial demonstrates that the legal, regulatory, and compliance
services Calamos rendered to its Other ACG Accounts wefexiansive’when compred to
the services provided to the Fund. Instead, as Becker credibly explained, thiess serre
“pretty standardizéd— for example the Other ACG Accountvestor guidelines were similar,
the materials presented to those Accounts were simitaméetings were similar, and many of
the reports Calamos was required to submit did not require substantial effort to create or
customize. Trial Tr73:1-75:4(Becker); Becker Decl. 128, 130-33. And, as Behan
explained, while his department completed due diligence questionnaires on behalf ofituath m
fund clients and separately managed accounts, they completed the vast o&jbese
guestionnaires — upwards of 90% — for mutual fund clients. Behan Decl. § 87. Jackson also
testified extensively about the effort Calamos expended in monitoring the regulatory landscape
for any new developments or risks that may face Calamos in advising mutual fuiadigr. T
349:9-350:24 (Jackson). As Jackson explained, Calamos does not face this same risk with
regard to the Other ACG Accountkl. 350:25-351:1.

Fourth, and finally, Plaintiffs argue that even assuming Calamos undertakes additional
services and greater risks with respect to advising the Fund versus the O&&cdounts, the
costs associated with those greater services and risks‘combere closeto explaining or
accounting for the difference in Calamos’ advisory fees. PPF { 15But — without determining
whether Plaintiffs’ assertion is correct, as explained throughout this opiniddalanos need not
have"“quantified” the amount of additional services it provided (and additional risks it
undertook) in advising the Fund vis-a-vis its Other ACG Accounts, and any didpetuitgen

fees charged to mutual funds versus institutional accountsno¢eesult entirely from the actual
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difference in costs and risks an investment adviser incurs in advising the funds versus the

institutional accountsSeesupraPartIV.A; cf. Jones559 U.S. at 35('Even if the services

provided and fees charged to an independent fund are relevant, courts should be mindful that the
[ICA] does not necessarily ensure fee paogyween mutual funds and institutional clients.).

In sum, the Court finds that the legal, regulatory, and compliance obligations (and risks)
that Calamos undertook in advising the Fund far exceed the obligations (and risks)<ala
undertook in adiging its Other ACG Accounts.

b. Fund Governance Services

The Court finds that Calamos also provides extensive fund governance services to the
Fund that it did not provide at all, or to anywhere near the same extent,abien@ther ACG
Accounts. DPF 981. The Calamos Funds Board is responsible for overseeing only the Fund
(and the other Calamos-sponsored funds);nbigesponsible for any of the Other ACG
Accounts. Id. Consequently, none of the work that Calamos performs for the Board —
including the numerous reports or presentations prepared for the Independens Endtie
continuous work or communication with the Independent Trustees and their Couisster-the
benefit of any of Calamos’ Other ACG Accountsld.

Moreover, during the 16) Process each year, Calamos prepares its extensive 15(c)
Response, which requires significant time and effort from Calamos. Id. { 183;see alsdTrial Tr.
337:13-340:4Jackson). While Plaintiffs dispute that Calamos had to expend a substantial
amountof time and effort in preparing the 15(c) Responses, seePIs! Resps. 7, the Court finds
that the weight of credible evidence presented at trial is to the contrary.

In sum, the Court finds that the fund governance obligations (and risks) that Calamos

undertook in advising the Fund greatly exceed the limited obligations (and rigas)dSa
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undertook in advising its Other ACG Accounts, to the extent Calamos undertook angsservi

c. Fund Administration Services

Through the Fund Administration Department, Calamos provides a wide variety of
essential administrative services to the Fanduch as daily NAV calculation, fund accounting,
and tax reporting. DPF { 184. None of these services was provided to the Other ADG#CC
Id.

Plaintiffs urge this Court not to consider these services becaudeNlAL calculation and
fund accounting were provided by State Street, which was independently comgpéydhte
Funds; (2) Calamos was compensated for tax reporting through the FASA, not thent@
the Fund Administration Departmesitexpenses wede minimis The Court disagrees with all
three contentions for the reasons explamgara. In short, the record evidence demonstrates
that, pursuant to the IMA, Calamos was responsible for “providerglly all of the necessary
services to operatehe Funds. Trial Tr. 487:6—488(Romerantz); PIsResps. 1 167.

Whether Calamos opted to engage with a thindy service provider to fulfill its
obligations to the Fund is of no moment. As Pl#infully admit, Calamos monitors,
supervises, and oversees all of the third-party service providers for the Flundinmt¢he sub-
administrator (State Street), transfer agent (U.S. Bancorp Fund Sgreicsgedian (State
Street), securities lending age (State Street and Citibank), and auditor (Deloitte). R&isps.

1 187. Calamos remained ultimately responsible for all of the work provided byhhdgeatty
service providers. DPF { 185e alsalackson Decl. §19. Yet Calamos was not required to,
and did not, oversee any of these (or any other) partly service providers with respect to any
of the Other ACG Accounts. Pl&esps. 1 188. In sum, in line with other courts to have

considered this issue, the Court finds that the managerial role Calamos played in coordinating
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with and supervising the Fursdthirdparty service providers is far more extensive than Plaintiffs
contend, and the Independent Trustees did not err in considering Cataamagierial role in its
15(c) Review of the IMA.CT. In re BlackRock Mut. Funds Advisory Fee Liti§o. 14 Civ. 1165
(FLW), 2019 WL 1387450, at *30 (D.N.J. Feb. 8, 201y, 0lella v. AXA Equitable Life Ins. Co.
No. 11 Civ. 4194 (PGS), 2016 WL 4487857, at *46 (D.N.J. Aug. 25, 20§&), 742 F. Appx
604 (3d Cir. 2018)Kasilag v. Hartford Inv. Fin. SerysLLC, No. 11 Civ. 1083 (RMB), 2017
WL 773880, at *19 (D.N.J. Feb. 28, 201a)’d, 745 F. App’x 452 (3d Cir. 2018).

And while Plaintiffs contend that Calamos “operates the Fund Administrationpietment
at insignificant cost” because the departmésnttotal annual budget is $2.8 millidhseePPF
1 186, the weight of credible trial evidence demonstrates that the Fund Adatimissrbudget
does not cover all of the actual costs of fund admatisin, given that several other Calamos
departments provide fund administration services directly or work alongsiéeide
Administration Department in servicing the FurgkeeTrial Tr. 388:5-391:4Holloway); see
alsoHolloway Decl. 11 9, 54-56.

Moreover, throughout this litigation, Plaintiffs have insisted that the Independent
Trusteesevaluation failed to distinguish the services Calamos furnished pursuant kdAhe |
from the services Calamos furnished pursuant to the FASA, for which it was pgidyrone
basis point a yearChill, 2018 WL 4778912, at *13. At the summary judgment stage, the Court
observed that § 36(l®)'legislative history indicates that the threshold inquiry in evaluating the
nature and quality of services provided by the itmesit advisor is the exact services secured by
the challenged fedq. (citing Zehrer v. Harbor Capital Advisors, IndNo. 14 Civ. 789 (JHL),
2018 WL 1293230, at *10 (N.D. Ill. Mar. 13, 2018)), and subsequently concluded®thatiffs,

at the very ledshald] raised genuine questions of material fact with respect to whether the
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Independent Trustees exhibited a lack of conscientiousness vevatuidted Calamoservices
in a‘bundled fashion” Chill, 2018 WL 4778912, at *13.

Now, with the benefit of trial, the Court finds that the Independent Trustees did noterr in
considering the full panoply of advisory services Calamos provided to the Fund, without
disregarding the services specifically delineated under the FASA. Over and over again at trial,
witnesses from both parties took the stand and testified credibly that Calamos was requiredto
provide all services necessary to advise the Fund under the IMA, regardldsstiuénthe FASA
was in operationSee e.g.Trial Tr. 132:14-133:1¢Neal),393:14-394:4 (Holloway), 487:6—
488:2 (Pomerantz), 750:8—-753Rlichardson), Trial Ti865:4—-866:§Bullard),957:13—-958:2
(Laby); PIs. Resps. 11 16667, 346, 348, 352—%Bus, the Court will not elevate form over
substance by drawing lines divorced from reality — between obligations Calamos had under
the IMA as compared to the FASA.

In sum, the Court finds that the fund administration obligations (and risks) that Calamos
undertook in advising the Fund greatly exceed the limited obligations (and risas)dSa
undertook in advising its Other ACG Accounts, to the extent Calamos undertook angsservi

d. Portfolio Management Services

Plaintiffs claim that Calamos provided the Fund and its Other ACG Accounts the same

kinds of Portfolio Management Services under their IMAs, contrary to Calaepyesentations

2" Throughout their posdtial papers, Plaintiffs assert that the Court had ruled previoasly,matter of layhat the
Independent Trustees evinced a lack of conscientiousness when theyeehaluhe services Calamos provided
each year during relevant period in approving the IMA, without excludimg their 15(c) Review those services
expressly listed in,rad purportedly compensated fully by, the FAS3ee, e.qg Pls.’ Resps. 1§44, 350, 353. Not
so. In its opinion granting partial summary judgment to Calath@&sCourt noted only that “Plaintiffs, at the very
least, have raisegenuine questions of neaial factwith respect to whether the Independent Trustees exhibited a
lack of conscientiousness when it evaluated Calamos’ services in aédufadihion.” Chill v. Calamos Advisors
LLC, No. 15 Civ. 1014 (ER), 2018 WL 4778912, at *13 (S.D.N.Y. Oct. 3, 2018) (emphasis adaedthose
“genuine questions of material fact” have now been resolved in Calamos’ é@vexplainedupra.
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to the Trustees in its presentations. PPF § 89A@6ording to Plaintiffs, for all of its ACG
clients, Calamos was require(ll) to buy, sell, exchange, convert and otherwise tiaday
stocks, bonds and other securitieg;t(Restablish and deal through accounts with one or more
securities brokedealers or banks as Calamos may select; 2¥td (Ise its best judgment to
select brokedealers to obtain the best price and mosbralvie executionld. But, as Calamos
correctly explains (and the credible trial evidence confirms), while there are some overlapping
portfolio management services that Calamos provided to the Funds and to its Other ACG
Accounts, the portfolio managementvices provided to the Funds are different and greater in
scope than those provided to any of its Other ACG Accounts. siiésps. 9. Jackson
testified at length about these differences, which need not be rehashed in this opinion. See, e.g.
Trial Tr. 333:6—-334:13; 343:7-346:5.

Plaintiffs contend that the same investment management personnel serviced the Fund and
the Other ACG accountsSeePPF 192. That observation, however, is of little consequence. As
mentioned above, the trial record dersivates that the portfolio management services that
Calamos provided to the Fund were different from and greater in scope than those that Calamos
provided to its Other ACG accountSeeDPF 1189-92;see alsdef.’s Resps. 1199, 314.

e. Clientand Shareholder Services

Calamos provides various client and shareholder services for the Fund. Plaintiffs contend
that Calamoslavished”the Other ACG Accounts with aeXtraordinary level of attention”
when it came to client serviceSeePPF at headintjl.B.3.e.i. Butthe Court finds that the
credible weight of the evidence presented at trial paints a different picture than that painted by
Plaintiffs.

Among other contentions, Plaintiffs argues that whereas Calamos had six to seven times
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the number ofull-time Distribution Department personnel servicing the Funds than those
servicing the Other ACG Accounts, this proportion roughly parallels the propatithe Funds
AUM to the Other ACG Accountsotal AUM during the relevant period. PPR&]. Thus,
according tdlaintiffs, the cost-perdollar of AUM to provide the Funds and the Other ACG
Accounts with client services were substantially simildr. As Calamos correctly argues,
however, the number of distribution personnel used to service Calelirass says little about
the amount oéffort expended by Calamos to provide client services for Fund shareholders as
compared to its Other ACG Accounts. DefResps. 187. And indeed, as demonstrated at trial,
the amount of effort Calamos expended in servicing the Funds was far greater than that expended
in servicing its Other ACG Accounts$ee, e.g.Trial Tr. 73:1-23(Becker) (contrasting Calamios
client services work for thousands of mutual fund clients and their intermedaatiethe work
done for CalamdsOther ACG Accounts); Behan Decl. { 87 (explaining that over 90% of the due
diligence questionnaires completed by Calamos was for the benefit of retail mutual fund clients,
with the small remaining balance at the request of the Other ACQUALS).

Plaintiffs also contend that Calamos provides both the Funds and its Other ACG Accounts
with quarterly portfolio reviews customized to their individual portfoliosgessletters with
market commentary, firm updates, product reviews, and regular in-person portfolio reviews. PPF
1 190. This much is true. But, as explained credibly by Becker at trial, Calaniagden in
preparing for mutual fund board meetings (including preparing documents, campili
performance data, and answering questions) arasnbre extensive than the burdens of
preparing for meetings with Calam@3ther ACG AccountsSeeTrial Tr. 73:1-75:3(Becker).
Calamos also produced evidence demonstrating that its travel burdens were ratgthirgre

advising the Funds vis-ds its Other ACG Accounts.See, e.gid. 75:5-76:2Becker)
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(explaining the atypicality of Calama®lationship with Nomura —s largest institutional
account— and noting that the requirement to visit Nomura locally once a yearextaisrhe”
and an exceptionto the rulg). And insofar as Plaintiffs rely on Calamos’ relationship with
Nomura in attempting to demonstrate that the fees charged to Cak@®#\ ccounts are an apt
comparator to those charged to the Funds, the Court finds such reliance unpersuasive in light of
Beckets extensive credible testimony regarding why Nomura was ‘gpeal” ACG client
SeePartlll.G.2, supra

In sum, theCourt finds that the client services provided to the Fund greatly exceeded the
limited client services Calamos provided to its Other ACG Accounts.

f. CalamosRisks in Advising the Fund
vis-a-vis Its Other ACG Accounts

The weight of credible evidence presented at trial confirms that investment advisos
across the industry, including Calamos, take on greater risks in advising mutuahfamdsey
do with respect to their institutional and sub-advisory clients. As Richardson &sdrdac
explained, mutual fund advisors assume greater risk advising mutual funds than they do when
sub-advising other funds or institutional clients, and insurance does not fully caserities.
SeeRichardson Report 11 19, 45, 67-73, PI-128-32; Trial Tr. 262:14-266:18, 348-347:6,

348:4-351:FJackson). Specifically, the Court finds that there is — at the very least- increased
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legal and regulatory risk, operational ri€kand entrepreneurial ridkin advising mutual funds
as compared to non-mutual funds. Moreover, Jatkersuasively explained that these risks are
“inherent and ‘dynamic’ and require investment advisors like Calamos to continuously
monitor the legal landscape to try and anticipate issues before they argd.r. B48:4—-349:3,
349:9-351:5 (Jackson).

The Court finds that insurance does not fully cover these greater risks in advising mutual
funds vis-a-vis its Other ACG AccounteeDPF 1202, and that Calamos bears these risks even
if they have not materialized in the past or have not been quantified,id.  203.

Both Calamos and Plaintiffs’ withesses agree that it is common practice within the mutual
fund industry for investment advisors to charge a higher fee to mutual fund clientedlia
charge to institutional and swalvisory clients that invest in similar strategies. 'Rssps.
11225. And here, Plaintiffs fully admit that no court has everheld that the fees charged to an
investment advises’institutional or suadvised clients constitute a ceiling on fees charged to

the advises mutud fund clients. PI$.Resps. | 227. Likewise, to the Court’s knowledge, no

28 Again, as mentioned above, the IMA requires Calamos to “manage, sepamdi€onduct the other affairs and
business bthe Trust ad each Fund thereof and matters incidental thereto, subject always to tiod afothie
Trustees.” Pls.” Resps.1%$6. Under this provision, Calamos is responsible for ensuring the prowisihe entire
variety of nonportfolio managemerservices necessary to manage the Fund, such as fund administration and
accounting, legal, compliance, and external reportidg.Indeed, Pomerantz testified that Calamos is “morally
responsible” under the IMA for “everything that needs to be donghéoFund and for “providing literally all of the
necessary services to operate the trust.” Trial Tr. 488&2. Similarly, Bullard testified that the IMA requires
Calamos to provide or arrange for the complete bundle of services neededhe Fund Pls.” Resps. 167.

In contrast to the terms of the IMA operative between Calamos and the Buedhfithe agreements with Calamos’
Other ACG Accounts contained a provision that, either in wordshmtance, required Calamos to “manage,
supervise andonduct the other affairs and business” of any of those accounts in thensamer as the IMA
requires with respect to the Funidl. 1168.

29 At trial, Plaintiffs attempted to undermine Richardson’s opinions Iphiimg that the Fund had ceased
experencing entrepreneurial risks because of its age and level of profitaSiégirial Tr. 757:24-758:19
(Richardson). Yet the Court credits Richardson’s observationgh&iepreneurial risks continue even after you've
obtained a measure of profitabjlit You don’t know that the fund is always going to be profitable going fakivar
Id. 758:24-759:4;see alsdrichardson Report 328.
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court haseverheld that the fees charged to an investment adsisestitutional or suadvised
accounts are even apt comparators for the fees charged to mutual funds suclspaaitya di
between those fee structures constitutes evidence of a lack’sflangth bargaining. Rather, as
far as the Court can tell, every court to have considered this issue on thehasedtsne to the
exact opposite conclusiorseg e.g, Jonesv. Harris Assocs. L.P611 F. App’x 359, 361 (7th Cir.
2015) (concluding upon remand from the Supreme Court Biantiffs have not proffered
evidence that would tend to show that [the investment adviser] provided pension funds (and
other nonpublic clients) with the same dmf services that it provided to the [mutual] funds, or
that it incurred the same costs when serving different types of clients”); Gartenberg 694 F.2d at
930 n.3 (rejecting comparisons between fees charged by an adviser to a monejumarket
versus fes it charged to a pension fund and noting tfifite nature and extent of the services
required by each type of fund differ sharply”).3°

The facts in this case do not counsel a different result. Accordingly, the Court concludes
that the fees charged to CalamOsher ACG Accounts are inapt comparators to the fees charged
to the Fund in determining whether the Fund was charged excessive fees. Simpby put, t

differences in services and risks undertaken by Calamos in advising the Fund vis-a-vis Calamos

Other ACG Accounts are too great for any comparison to be probative on the questiothef whe

30 District Courts across the country have come to the same concluSieaese.gKennisv. Metro. West Asset
Mgmt., LLC No. 15 Civ. 8162 (GW), slip op. at-448, Doc. 506 (C.D. Cal. Jul. 31, 201&JoptedAug. 5, 2019,

In re Blackrock Mut. Funds AdvigoFee Litig, No 14 Civ 1165 (FLW), 2019 WL 1387450, at #32 (D.N.J. Feb.
8, 2019);Goodman v. J.P. Morgan Inv. Mgmt., In801 F. Supp. 3d 759, 774 (S.D. Ohio 208yplella v. AXA
Equitable Life Ins. CoNo. 11 Civ. 4194 (PGS), 2016 WL 4487857%48 (D.N.J. Aug. 25, 2016xff'd, 742 F.
App’x 604 (3d Cir. 2018)¢allus v. Ameriprise Fin., Inc497 F. Supp. 2d 974, 982 (D. Minn. 200&Y'd and
remanded561 F.3d 816 (8th Cir. 2009ert. granted, judgment vacatesb9 U.S. 1046 (20103nd orde
reinstated 2010 WL 5137419 (D. Minn. Dec. 10, 201aif'd, 675 F.3d 1173 (8th Cir. 203, 5chuyt v. Rowe Price
Prime Reserve Fund, In&63 F. Supp. 962, $h.38 (S.D.N.Y.)aff'd, 835 F.2d 45 (2d Cir. 1987
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the Funds fees are representative of &#ength bargaining?

3. Comparison of Fees Charged to the Fund by Calamos
versus Fees Calamos Chargedts Institutiondand SubAdvised Clients

Even if such a comparison were to be relevntCourt notes that Plaintiffs
fundamentally misapprehend the importance of comparative fee structureSiartbeberg
analysis.According to Plaintiffs, “a fee negotiated at armlength with [an] institutional or sub
advisory account invested in the same strategy serves as a first-orderbaselinereference for a
mutual fund’s advisory fee, but mutual funds can validly exceed such a baseline t@tehatt
mutual funds were praded with greater servicesPIs. Resps. § 428 (emphasis addege
also id.f 209 (arguing that 8§ 36(b) addnesrequires Calamos trostjustify” the Funds fees).
Their expert, Pomerantz, is under the same misapprehension. SeeTrial Tr. 493:9-497:3
(Pomerantz) (testifying that fee differentials between different clients can only be “justified” to
the board of trustees on the basis of difference in services rendered).

Plaintiffs are wrong: The Supreme Court in Jonesmade clear that “[e]ven if the services
provided and fees charged to an independent fund are relevant, courts should be minbdéul that
[ICA] does not necessarily ensure fee parity between mutual funds and institutioned clie
559 U.S. at 350 (emphasis added). Likewise, the Supreme Court has conclufedrlyat
where plaintiffs have shown a large disparity in fees that cannot be explained by the different
servicedn addition to other evidence that the fee is outside the arm’s-length vahgeal be
appropriat€. Id. at350 n.8(emphasis addef3ee also idat 354 (Thomas, J., concurring)
(cautioning courts to refrain fronefmphasiz[ing] feéfairness and proportionality in a manner

that could be read to permit the equivalent of the judicial rate regulati@attenbergopinions

31 while not discussed in this opiniongtiCourt rejects Pomerantz’s “AUMeighted average effective fee rate”
opinions for the reasons provided by Calamos in its moving papeebef.’s Resps. 149.
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disclaint (citation omitted)). Moreovethis Court was clear on this point in its opinion granting
partial summary judgment to Calamos, remarking

Plaintiffs will be hard-pressed to prevail at trial merely by demonstrating
solelythatthe challenged Advisory Fees are higher, even much higher, than
those charged to Calamasomparable institutional and swalolvisorycli-

ents. . .. Itis neither the province nor the duty of federal courtageess

the fairness or reasonablenessadiisors fees; the goal is to identify the
outer bounds of aria length bargaining and not engage in rate regulation.

Chill, 2018 WL 4778912, at *17 (quotiRpskowitz v. Prospect Capital Mgmt. L.232 F. Supp.
3d 498, 501 (S.D.N.Y. 2017)).

Here, Plaintifs have failed to show that the disparity in fees between the Fund and
CalamosOther ACG Accounts cannot be explained by the different services and risks Calamos
undertakes in advising the Fund. And, even assuming that Plaintiffs could make such a showing,
the Court nevertheless finds that Plaintiffs have failed to show “additional evidencépersuasive
enough to convince the Court by a preponderance of the evidence that the Fund’s adgsory fe
are not the product of arm’s-length bargaining.

C. Profitability

The Court finds that the profitability of the Fund to Calamos does not support a
conclusion that the advisory fees paid by the Fund to Calamos were excessive.

In its opinion and order granting partial summary judgment to Calamos, the Court found
“whdlly lacking in merit Plaintiffs’ contention that the Independent Trusteegiew of the
Fund’s profitability was deficient because Calamos’ 15(c) presentations to the Board materially
understated the Furkbrofitability. Chill, 2018 WL 4778912, at *12. Instead, the Court
concluded that “the Independent Trustees were fully informed about Calawtitgbility
methodology, thoroughly discussed the impact that methodology would have on the profitability

figures Calamos reported vis-a-vis alternative mettdologies, and formally approved of
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Calamosuse of that methodolody.ld. But the Court concluded that there were triable issues of
fact surrounding the Fundactual profitability to Calamos, in substantial part because Calamos
failed to providea meaimgful argument as to why Plaintiffs’ alternative profitability figures and
evidence of calculation flaws did not raise triable issues of material fact. Id. at*20-21. The
Court did note, however, that it agreed with Plaintiffs’ expert Bullard, who testified during his
deposition that “an adviserprofitability is a poor measure of the excessiveness of its fees
because there is no necessary correlation between theltvat’'*21 (citing Bullard Dep.
302:2-7).

1. Profitability Estimates

The parties proffered two estimates of Calamospre-tax, pre-distributioprofitability. The
Plaintiffs, using a methodology developed by Pomerantz and discussed in Part III.H.2.b, supra
estimated that Calamos enjoyed a profit marginof between 61% and 75% from the Fund during
the relevant periadPomerantz Report §t521. Calamos, relying on its internal methodology,
suggested itprofitability was much lower: only 29% to 559 PF { 342.

A number of district courts have examined advisprsfit margins and concluded that

the margin was not excessivBeveral of these cases aaillout below:
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Case Margin Approved

Meyer v. Oppenheimer Mgmt. Carp. 89% pretax,
707 F. Supp. 1394, 1401 (S.D.N.Y. 19887d, 895 including some distribution
F.2d 861 (2d Cir. 1990) expenses

77.3% pretax,
including some sales promotion
expenses

Schuyt v. Rowe Price Prime Reserve Fund, B&3 F.
Supp. 962, 979 (S.D.N.Y. 1987)

In re Davis New York Venture Fund Hadg., No. 14
Civ. 4318(LTS), slip op. 11, 31-32 (S.D.N.Y. July 2, 73.33% to 81.43%retax
2019), Doc. 164.

Kasilag v. Hartford Inv. Fin. Servs., LL.C
No. 11 Civ. 1083RMB/KMW), 2017 WL 773880, at

0, 0,
*22 (D.N.J. Feb. 28, 2017)f/d, 745 F. App'x 452 (3d 45.6% 1o 80.3% préax

Cir. 2018)

Redus-Tarchis v. N.Life Inv. Mgmt. LLCNo. 14 Civ. . .
7991(WHW), 2018 WL 5307546, at *9-10 (D.N.J. Oct. 46% 1o 53%,
10, 2018) pre-distribution

In determining whether Calanigsofits are indicativeof excessive fees, tlhe Court is
guided by the notion that it is not a permissible approach under Section 36(b) to argue that the
adviserjust plain made too much mon&y.Kasilag v. Hartford Inv. Fin. Servs., LL.Glo.11
Civ. 1083(RMB/KMW), 2017 WL773880, at *22 (D.N.J. Feb. 28, 201ajd, 745 F. Appk
452 (3d Cir. 2018) (quotingalishv. Franklin Advsors, Inc.,, 742 F. Supp. 1222, 1237 (S.D.N.Y.
1990)). Yet, that is theentiretyof Plaintiffs’ argument on this pointSeePPF 397; PIs.Resps.

1 342.

Given that both Calambsand Plaintiffs’ estimates of profitability fall well within the
range of many, if not all of the profitability ranges approved by other courts, and given that there
is no other evidence indicating that the profit margins are excessive, this Court determines that

neither interpretation of Calamgsofit margin is excessive under the ICA. Keeping in mind the
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warnings of th&artenbergcourt, this Court declines to set fees or impose any cost-plus pricing
scheme See694 F.2d at 928.
2. The Best Estimate of Calamos’ Profitability
Because the Court has determined that both estimates of profitability fail to support a
charge of excessive fees, it may end the profitability analysis there. But to the extent necessary,
it finds Calamo'sAUM -allocation method, described in PHIHE.3, supra more appropriate
than that usely PomerantZ2
Calculating predistribution profitability, like any other profitability calculation,
necessarily involves the exercise of discretionary accounting judgments that may affect the
overall result.Pls! Resps{ 299. But, as Plaintiffs’ note, different methodologies can produce a
range of different results that are not equally reasonable, and that, at the extremes, yield absurd
results and are not decision-usefld. Particularly when calculating profitability of a subset of
the Calamos business, there is no dnge” profitability figure because there are a range of
reasonable and acceptable judgments and methodologies that can be used to produce a range of
different but equally reasonable results. 1d. As Lacey credibly explained at trial, “[t]herens
single best method [for allocating costs]. It depends on thedadtsircumstanceand the
judgment of managemehtld. 1 299.
In preparing the Profitability Presentation, Calamos is required to account for not only
“direct” expenses, but also “iirdct” expenses (sometimes callgaint and commoh
expenses)ld. § 302. An indirect expense is an expense that is incurred but cannot be connected

solely to a specific cost object, such as rent, insurance, employee salaries, and utilities like

32The Court has already found Pomerantz’s methodology to be unrelddartlll.H.2.b, supra To the extent
considering it is still relevant, the Court finds Calamos’ methodologyg titné more reliable of the two.
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electricity or gas heatid. It is not possible to trace these expenses to the product(s) and fund(s)
incurring these costdd. Therefore, some allocation methodology must be selected so that the
expense can be attributed to the cost object(s) to whicleipense is connectetd. A large
amount of the advisory expenses are indirect expenses that therefore miosiatbedald.

The AUM allocation approach is “commonly accepted within the industrgs the Court
recognized on summary judgment. DPFO%. The trial witnesses reinforced this conclusion.
Id. Pomerantz admitted that allocation by AUM is common in the mutual futhgsiry, and that
he is unaware of a single statute, SEC regulation, or any other source oftlpvoltiizits the use
of such a methodologyd. In addition, as Neal testified, during his time at Kemper, that
investment adviser also utilized the averAgiM allocation methodology to calculate mutual
fund profitability for its 15(c) response. Id.; see alsdlrial Tr. 215:19—-25Neal) (“Is it the way
we did it at Kemper? Yes. Is it the way many advisers and independent board¥e®. itRnd
it’s the vay we did it)).

Thus, contrary to Plaintiffs’ representation thatliere isnorecord evidence indicating that
many, or any, advisers other than [Calamos] allocate effectively all advisory costs on theole
basis of AUM” seePlIs! Resps. § 30Xhe reord reveals credible testimony that other advisers
in fact do so. Moreover, as the only qualified accountants this Gourt creditecht the trial
(Helmetag and Lacey) testified, Calamos’ manner of calculating Furidvel profitability,
including its allocatia of indirect costs on the basis of AUM, is consistent both with managerial
accounting principles and the principles underlying GARR.J305. These facts went
uncontroverted; Plaintiffs did not offer any competent evidence that Calamos’ cost allocatio
approach is inconsistent with managerial accounting principles or the principlek/mgde

GAAP. Id. 1 306.
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Lacey credibly explained why Calamast allocation method and its concomitant
Profitability Presentations could be “decision-useful to the hdependent Trustees:

It’s a reasonable allocation. The larger fund gets a larger benefit from the
information. What ware talking about is computing the profitability for the
adviser advising a particular fund. Sos the profitability the adviser —

we must allocate these common costs, joint costs, to the different funds.

And so, there has to be some mechanism to do so. And where e don
have the cause and effect relationship, we look at benefits received. Larger
funds receive more benefit.

Trial Tr. 1006:11-19Lacey) (emphasis added).

In the ordinary course of business, Calancosporate books do not segregate expenses
between pralistribution and posthistribution activities. PISResps. $08. Thus, in preparing
the pre-distribution pfitability requested by the Independent Trustees, Calamos must undertake
further calculation and exercise further judgment in seeking to identifgigtr#ution expenses
and post-distribution expenselsl. During the relevant period, the manner inekhCalamos
allocated indirect costs between the advisory and distribution functions wadisallysed to the
Independent Trustees, as Bullard acknowledde@d{ 309. Moreover, the trial record firmly
establishes that the Independent Trustees found the apportionment of thesesarbise
manner both reasonable and decision-useful. DPF f588%lIsd\eal Decl. f108.

Some of these apportionment judgments are intuitively.clear examplethe decision
to apportion 100% of indirect investment management expenses to the advisory function as
opposed to the distribution functienstraightforward.PIs! Resps. § 310. But other
apportionment judgments are less clear. For example, Plaintiffs take issue with Calamos
apportioning 100% oflthformation Services” andGeneral & Administrative(* G&A”)
expenses— which included executive management, legal, compliance, human resources, rent

(facilities), and financial department expenses — to the distribution functionSeeHelmetag
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Decl. 152 (citing the2016 Mutual Fund Profitability Presentation (DX 145-R at 634768)).
Plaintiffs claim that it is unreasonable to allocate 100% of Information Services and G&A
expenses to the advisory function and 0% to the distribution function, particularly gaten th
“distribution personnel constitute 23% of Calamosal headcount and utilize the same IT
Services an@&A resources as [Calampsdvisory personnél. PPF 1408;see alsdlrial Tr.
253:14-254:1ZHelmetag) (testifying thddistribution comprises about 23 percent of the
company in terms of head colnt Plaintiffs’ point is well taken. Bhatt, Calanidermer CFO,
could not recall during his deposition whether the Independent Trustees ever askedgjues
regarding why 100% of Information Services expenses was allocated tivibera function
versus distribution. Bhatt Dep. 96:15-97Tlimbers testified to the same effect. SeeTimbers
Dep. 94:11-95:14.

Neal testified, howeverthat he believed it was reasonable to allocate all of the expenses
for Information Services an@&A to Calamosadvisory function. Trial Trl46:24-147:2,
148:24-149:1 Neal explained that the Independent Trusteedd have been more picky aio
Calamosallocation methodology, but determined that it was unnecessary because (a) the
Trustees weréindustry-experienced people” who knew the approximate costs and services
related to advising, (b) Calam@erage AUM approach was a reasonable naetlogy, and (c)
profitability information “wasrit the kind of information thas essentiafor approval of the
IMA, but rather “onlya piece of informatiori. 1d. 191:5-192:21 (emphases addege also
Timbers Dep. 98:6-8 (“You know, [Calamos] hadalthese accountants have their ways of
allocating [expenses,] and if it sounds reasonable, it sounds fair, then you’rg. okay.

Similarly, as Helmetag credibly testified, with respect to the G&A expensebveing 100%

allocated to the advisory function, given the overall dominance of the advisory fundtiom wi
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the Calamos organization as compared to the distribution function, it was reasonabieatee

that these departments are required in substantial part to support the advisarg.fuFmt

example external wholesalers who work to distribute the Funds work remotely and have no need
for office space at Calamos, so in this instance it is reasonable to estimate that the advisory

function incurs greater rent expense than the distribution function. DPF § 311.

Plaintiffs, of course, disagree. They point out that Calamos’ distribution department,
which included at leastventy five personnel, was larger than Calamaosestment management
department, which included approximateiyty five to seventy five personnel.SeePIs! Resps.

1 311. But resort to headcount, without more, says little to nothing about the extent of £xpense
incurred in handling the advisory function versus the distribution function. For exasple, a
Helmetag explained, a numbertbé distribution personnel aresholesalersivho work
remotely and do not reside in any office of Calamos and, therefore, do not contribute to one of
Calamoslargest expenses under B&A umbrella: rent.SeeTrial Tr. 254:6—255:16.At
bottom, “the predominant costs are for the advisory functitwerefore, if one were to have
allocated 5% or 10% d@B&A to distribution, in Helmetdg opinion, which the Court creditsi “
doesnt result in a material difference . . .to the results that are presentedhi profitability
analysis. It may change the overall profitability by a percent or two.” Id. 249:17—23.The Court
finds that Calamos’ allocations— and therefore profit margin estimates of 29% to 55% — were
reasonable.

In conclusion, the Fund’prditability to Calamos — and Calamdsnethodology for
calculating profitability — fail to support Plaintiffs’ argument that Calamos breached its fiduciary
duty under 86(b). As the credible evidence at trial revealed: (1) no estimate of Calamos

profitability is excessive; (2an adviser’s choice of cost allocation methodology, if reasonable (as
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is Calamosaverage AUM methodology) does not meaningfully affect whether an advisory fee is
excessive;3) Calamoscalculation of its profitability as to the Fund necessarily involves the
exercise of reasonable discretionary accounting judgments, as Cglasigosents wereand (9
because there are a range of reasonable and acceptable judgments and methbdblogielsd
used, and which all will produce a arof different but equally reasonable results, there is no
one ‘true’ profitability figure. Thus, in this case, consideration of the Fund’s profitability to
Calamos does not lend support to Plaintiffs’ claim that Calamos violated its fiduciary duty under
8§ 36(b).

D. The Nature and Quality of Services Calamos Provided to the Fund

1. The Recent Performance of the Fund

The Court now evaluates thenature and quality of services provided to the Fund.
Plaintiffs contend that the Fund’s performance was exceptionally poor, and they maintain that the
Independent Trustees offered only “fig-leaf responsegb Calamo¥s* continued poor
performance’in advising the Fund. PPF P&E. In other words, Plaintiffs zero in on the
quality of services provided by Calam&s.Upon review of the trial record, the Court finds that
the Fund did underperform for most of the relevant periat.the Court also finds that the
Independent Trustees were fully informed about the FRupefformance histor~ both the
positive and the negative; were fully informed about Calaeffigts to “right the ship;” and
ultimatdy evinced conscientiousness and care in approving the advisory fees charged to the Fund

each year during the relevant period, notwithstanding Fund performance.

33 Given the Court’s conclusions concerning (1) the propriety of the Indep¢ Trustees’ considerationaif
advisory services provided by Calamos, without attempting to artifidétjnguish the services provided by the
IMA from the services providepursuant to the FASA, and (2) the propriety of the Independent Trustees’
consideration of Calamos’ obligation to supervise and manage thesRhird'party service providers, any dispute
over thenatureof services provided to the Fund by Calamos has laéeto rest.
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Although performance is not an expli@artenbergfactor, boards of trustees and courts
alike have considered fund performance in analyzingribure and quality of services”
provided by an investment advis&ee In re Davis N.Y. Venture Fund Fee Litidp. 14 Civ.
4318 (LTS), 2019 WL 2896415, at *14 (S.D.N.Y. July 2, 2019). That said, courts have often
been*wary about attaching too much significance to a fund'financial performance,” Paskowitz
v. Prospect Capital Mgmt232 F. Supp. 3d 498, 506 (S.D.N.Y. 2017) (quoReglus-Tarchis v.
N.Y. Life Inv. Mgm{.No. 14 Civ. 7991 (WHW), 2015 WL 6525894, at *7 (D.N.J. Oct. 28, 2015))
— and for good reason. As explained by the Fourth Circiigdal v. Rowe Price-Fleming
International, Inc.

Investing is not a riskree endeavor. Even the most knowledgeable advisers
do not always perform up to expectations, and investments themselves in-
volve quitedifferent magnitudes of risk. Furthermore, investment results

are themselves cyclical. An unerhieving fund one year may be an over-
achieving fund the next.

248 F.3d 321, 327-28 (4th Cir. 200Blewing toMigdal's reasoning, the Second Circuit has
held that 4llegations of underperformance alone are insufficient to prove that an investment
advisets fees are excessiveAmron v. Morgan Stanley Inv. Advisors |64 F.3d 338, 344 (2d
Cir. 2006) (quotingVligdal, 248 F.3d at 327)f. In re Davis 2019 WL 2896415, at *15
(observing thatimposing liability based on profits during periods of poor performance” risks
“put[ting] the Court in the position of setting fees in a performdrased billing regin®.

Calamos urges the Court to examine the Fund’s performance in a seriesyebone-
periods:

= During the oneyear period prior to the June 2013 Board meeting, the
Fund's performance ranked at the 97th percetitivé its Morningstar

34 All percentile rankings for performance listed immediately below, as pezgkby Morningstar, follow this logic:
“1 = Best, 100 = Worst."See, e.g.JX 88 at 523996 n.1.
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category;

= During the oneyear period immediately @t to the June 2014 Board
meeting (that isas of June 2014), the Fusgerformance had reached
the top quartile of its Morningstar category, ranking in the 20th percen-
tile;®

= During the oneyear period immediately prior to the July 2015 Board
meeting that is as of June 2015), the Fusgerformance remained in
the top third of its Morningstar category, ranking in the 32nd percentile;

= During the oneyear period immediately prior to the July 2016 Board
meeting (that isas of June 2016), the Fuescperbrmance was in the
bottom quartile of its Morningstar category, ranking in the 86th percen-
tile;

= During the oneyear period prior to the June 2017 Board meetihat (
is, as of May 2017), the Furglperformance was again in the bottom
guartile of its Morningstar category, ranking in the 87th perceriilg.
the Funds yearto-date performance in 201+ the majority of which
time the Fund had been under Michael Gmasupervision following
David Kalis departure from Calames- had been better relative peer
mutual funds than its ongear performance, ranking in the 58th percen-
tile of its Morningstar category; and

= During the oneyear period prior to the June 2018 Board meetihat (
is, as of May 2018), the Fuhglperformance was in the third quartile of
its Morningstar category, ranking in the 60th percentile.

Pls! Resps. 1 98.
But, & Plaintiffs are quick to point out, the FundS comparative investment performance
data over threefive-, and tenyear periods did not look much better, and oftentimes looked

worse than the performance figures cited above. See, e.gPPF 101-02. They also point out

35 As Plaintiffs rightly point out, while the Fund’s Morningstar perfonceranking for the orgear period ending
June2014 was the 20th percentile, the performance ranking for thgeamgperiod endiniylarch 2014 (i.e., the
traditional period reported in the Independent Data Providers’ Repassthe 32nd percelgi SeePls.’ Resps.

198. Butthis facthas little persuasive valuas both percentiles indicate strong fund performance and, as Hubbard
explained, “the relative rank of any fund’s returns (especially retuegsuned over short horizons, such as a one
year period) is sensitive to the discrete ‘end’ dates selected to measurathedtumns.” Hubbard Reportlfl 3.
Additionally, the Independent Trustees were apprised monthly and quarterly of tHe paridrmanceseeSSF

131; Pls.” Resps. §22,and were therefore aware of these figureseBecker Decl. 19, 7, 9-11, 18-19, 22-24,

26.
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that Calamaoswitnessesadmitted as much during triabee, e.gid. 11107-08.

Regardless of the amorphowentl” date selected to measure the Fareturns, the Court
finds thatincontrovertible evidence demonstrates that the Fupeiformance was often
underwhelming during the relevant periaticcordingly, this factor supports Plaintiffs’
contention that Calambtees were excessive.

2. Mitigating Factors

But it does so weaklyAt base, the credible trial evidence reveals that past performance,
whether réative or absolute, is of limited utility iassessing the excessivenesisnonof fees
charged to a mutual fund under 8 36(b). Investors and boards are typically more conaérned wi
future performance, which necessarily entails some speculation; anpgremmance, whether
poor or exceptional, ia weak and unreliable indicator foture performance. DPF279-80.

Thus, while the Court remains of the opinion that “it seems axiomatic that a mutual fusd
persistent underperformance vis4a-its pees is the best barometer of the [quality of] services it
receives,’see Chill v. CalamoA&divsors LLC 175 F. Supp. 3d 126, 142-43 (S.D.N.Y. 2016), it is
not unreasonable for a board of trustees — fully apprised of the fund’s performaacgdnst

its investment advisés efforts to improve performance — to evaluate (and ultimdtecredit) the
potential of bettefuturereturns, while also weighing the lackluspastreturns, in determining
whether to approve an IMA. The Court finds that the Independent Trustees did exactly that in

this case.

For example, the Independent Trustees received information at each Bamnugnabout
the Funds sinceinception performance on an absolute basis, relative to benchmark indices, and
relative to peer mutual funds, along with information about the Byretformance during other

short-, medium-, and long-term periods. HResps. 1 96. In addition to providing this and
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additional performance data to the Independent Trustees, Calamos rgguiaidgd them with

its explanation of the investment decis@and market forces that it believed contributed to the

Fund’s performance and how Calamos planned to adapt to these and other markgoiiogces

forward. PIS.Respsf99. The Court also finds that throughout the relevant period, and contrary

to Plaintiffs’ contentions otherwise (which need not be rehashed in this opinion), Calamos

make numerous significant and costly changes to its investment team and investment process,

which was not limited to additionglersonnel hired to service the Fun&eeDPF 1106-20.

And the Independent Trusteaisl conscientiously consider these significant and costly changes

(along with several other factors) in determining whether to approve Gsiladvisory fee each

yearduring the relevant period. PIResps. 1 122-23, 129-FIPF 1127, 133-38, 141-4%.
The recent underperformance is further contradicted by the Fund’s sinceinception

performance. As of each annual meeting when the Independent Trustees pprd\e the

IMA, the Funds sinceinception annualized return was at least 12.74%, which both ranked

between the 2nd and 4th percentiles of its Morningstar category and exceauaisualereturns

of all of the Fund’s benchmark indices during the same period. Relsps. 6. The Fund also

has earned positive absolute returns in twelve of the fifteen years leading up through the end of

2017.1d. In fact, The Fund’s sinceinception ranking compared to peer mutual funds actually

understates the Furgdfehtive performance because the peer group only includes mutual funds

that survived for the entire time perioltl. § 97. In particular, Hubbarslanalysis shows that

only nine of approximatelgixty original peer mutual funds at the time of its inceptiane

survived to the present datil. The Fund has also experienced substantial periods of

3¢ Insofar as Plaintiffs’ expert Bullard opined otherwise, the Canaisfhis testimony unpersuasive for the same
reasons provided by CalamoSeeDPF 125.
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outperformance even as compared to these nine surviving fldhds.

Plaintiffs argue that the Fund’s longterm performance history férrelevant” because the
“Fund’s since inception performance has nothing to do with [Calampsi{formance viga-vis
the [] Fund’s shareholders during the [r]elevant [p]efioEls! Respsf96. Plaintiffs are
wrong. The Fund’'s expressnvestment objective i®ng-term capital growth.SeesupraPart
[1l.B. Thus, the Fund’s longterm performance is, at the very leasépanewhatiseful measure
of a Funds succesm achieving its investment objectiv€eeHubbard Report 1 113 (explaining
that“the relative rank of any furglreturns (especially returns measured over short horizons,
such as a ongear period) is sensitive to the discregad dates selected to ngae the fund
returns). Thus, while it certainly is true that the Independent Trustees should alsoconsider the
Fund’'s medium- and shot&rm performance, as well as the Fusperformance relative to its
peers, the Court finds unpersuasiv@laintiffs’ assertion that the Fund’s lorigrm performance is
simply irrelevant. The Court credits trial testimony explaining the utility of such a metrigee,
e.g, Trial Tr.716:20-717:8 (Hubbard).

Finally, the Court finds that Calamo$substantial efforts to improve performance and the
Fund’s more recent uptick in performarioetherlessens the importance of the Funsifruggles
with performance during the relevant periaggf. Kasilag v. Hartford Inv. Fin. Servs., LL.8o.

11 Civ. 1083 (RMB), 2017 WL 773880, at *21 (D.N.J. Feb. 28, 2Q¥f)l, 745 F. App’x 452
(3d Cir. 2018)*Dr. Hubbard’s unrebutted testimony that the fund was undergoing management
changes, and the fact that the Fund performed strongest during the final ten-year period presented
to the Court softens the determination that the Fund overall performed Weakly.
E. Economies of Scale and Fal@ut Benefits

The Court has already ruled in Calamos’ favor as to economies of scale and-talt
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benefits. It has found that the Independent Trustees carefully and conscientiously considered
these factors, and the Court has found that Plaintiffs’ evidence failed to present a triable issue as
to the excessiveness of the Fund’s advisory fee. Pls.” Resps. {253 (citing Chill, 2018 WL
4778912, at #12-14, *18-19, *21). There are thus no issues remaining for decision as to these
two Gartenberg factors. Id.
V. CONCLUSION

Of the six factors articulated in Gartenberg and reaffirmed in Jones, only one — the
quality of services Calamos provided to the fund — even marginally tends to support Plaintiffs’
claim. The other five factors weigh decisively in Calamos’ favor. Therefore the Court concludes
that Plaintiffs have failed to prove that — at any time during the relevant period — Calamos
received from the Fund an advisory fee so disproportionately large that it bore no reasonable
relationship to the services rendered and did not reflect the product of arm’s-length bargaining.’
Put simply, Plaintiffs have failed to prove that Calamos breached its fiduciary duty under § 36(b).
Plaintiffs’ complaint is therefore DISMISSED. The Clerk of Court is respectfully directed to

close the case.
It is SO ORDERED.

Dated: September 27,2019

New York, New York % ﬁ @‘—\

Edgardo Remos, U.S.D.J.

37 Because Plaintiffs failed to make a case for Calamos’ liability under § 36(b), the Court need not — and thus does
not — express any factual findings or conclusions of law related to damages in this opinion.

111




	I. The Investment Company Act of 1940
	II. Legal Standard
	III. Findings of Fact
	A. The Parties
	B. The Fund
	C. The CIT Board
	D. Service Agreements with Calamos, Calamos Affiliates, and Third-Party Providers
	1. The Investment Management Agreement
	2. The Financial Accounting Services Agreement
	3. Other Service Agreements Related to the Fund

	E. The Independent Trustees’ Annual 15(c) Review
	1. The 15(c) Process
	2. Fund Comparative Analysis by Third-Party Service Providers
	3. Calculating Profitability
	4. 15(c) Board Meetings

	F. The Other ACG Accounts’ Advisory Fee Rates
	G. Calamos’ Witnesses
	1. Deposition Witnesses
	2. Fact Witnesses
	3. Expert Witnesses

	H. Plaintiffs’ Witnesses
	1. Mercer E. Bullard
	a. Bullard’s Opinion Regarding Calamos’ Accounting Methodologies
	b. Bullard’s Opinion Regarding the Conscientiousness of the Independent Trustees

	2. Steven Pomerantz
	a. Pomerantz’s Qualifications
	b. Pomerantz’s Accounting Opinions



	IV. Discussion20F
	A. Conscientiousness and Care  of the Independent Trustees’ 15(c) Review
	B. Comparative Fee Structures
	1. Comparison of Fees Charged by Calamos versus  Fees Charged by Advisors at Comparable Mutual Funds
	2. The Utility of Comparing Fees Charged to the Fund  by Calamos versus Fees Calamos Charged  to Its Institutional and Sub-Advised Clients
	a. Legal, Regulatory, and Compliance Services
	b. Fund Governance Services
	c. Fund Administration Services
	d. Portfolio Management Services
	e. Client and Shareholder Services
	f. Calamos’ Risks in Advising the Fund  vis-à-vis Its Other ACG Accounts

	3. Comparison of Fees Charged to the Fund by Calamos  versus Fees Calamos Charged to Its Institutional and Sub-Advised Clients

	C. Profitability
	1. Profitability Estimates
	2. The Best Estimate of Calamos’ Profitability

	D. The Nature and Quality of Services Calamos Provided to the Fund
	1. The Recent Performance of the Fund
	2. Mitigating Factors

	E. Economies of Scale and Fall-Out Benefits

	V. Conclusion

