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Today, the Federal Trade Commission and the Department of Justice have transmitted the Hart-
Scott-Rodino Annual Report to Congress. The Hart-Scott-Rodino Antitrust Improvement Act
(HSR Act) requires dealmakers to notify the Federal Trade Commission and the Attorney
General prior to consummating an acquisition. This notification is generally required for larger
transactions, typically in excess of $94 million. The FTC and the Department of Justice review
these pre-merger notification filings to determine whether a transaction might violate the
antitrust laws.

While the HSR Act has undoubtedly provided needed market intelligence to antitrust
enforcement when it comes to larger transactions, the FTC must also increase its focus on non-
reportable transactions, given broader market trends. In particular, over the last decade, there has
been significant consolidation through roll-up transactions not subject to HSR reporting.

Roll-ups are a multi-merger strategy where a buyer acquires many companies in a particular
sector. There are many variations of roll-up strategies. In today’s marketplace, many private
equity firms commonly employ “buy-and-build” approaches. A buy-and-build strategy typically
involves an initial takeover of a platform company with subsequent “bolt-on” and “tuck-in”
acquisitions. Through these strategies, private equity sponsors can quietly increase market power
and reduce competition. This leads to a higher valuation when the combined company is
eventually sold.

According to data from PitchBook, 68% of private equity buyouts are add-ons from previous
acquisitions. One quarter of these private equity acquisitions are tied to an investment with at
least five add-ons. In addition, the bulk of private equity transactions over the last decade were
valued at less than $100 million.! Most of these transactions will never be subject to HSR
reporting, even though many will be part of a roll-up strategy.

While each individual acquisition may not trigger HSR reporting, the sheer number of follow-on
acquisitions can be staggering. For example, in 2011, GTCR, a private equity firm, began its
ownership of AssuredPartners, an insurance brokerage. From 2011 to 2015, GTCR completed

! Eliza Haverstock, In the US middle market, soaring valuations beget an add-on frenzy, PITCHBook (Dec. 20,
2019), https://pitchbook.com/news/articles/in-the-us-middle-market-soaring-valuations-beget-an-add-on-frenzy; see
also Graham Linley, Here are the 9 charts that capture the US private equity industry in 2Q, PITCHBoOK (July 22,
2019), https://pitchbook.com/news/articles/here-are-9-charts-that-capture-the-us-private-equity-industry-in-2q.
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112 acquisitions of other insurance brokerages, before selling to Apex Partners, another private
equity fund. Under Apex’s control, AssuredPartners subsequently executed another 124
acquisitions of insurance brokerages, before selling the company back to GTCR in 2019.2

While roll-ups are occurring across sectors of the economy, 1 am especially concerned about the

unreported roll-ups in the health care sector. M&A activity in health care is among the highest of
any sector in the U.S. economy, and the median deal size of leveraged buyouts by private equity

firms is estimated to be between $60-$70 million — below HSR reporting thresholds.®

Private equity roll-ups occupy a growing proportion of this activity. For example, private equity
firms are actively acquiring physician practices, with a particular focus on specialties like
anesthesiology and emergency medicine.* In a letter to Congress in 2018, | expressed concerns
about roll-ups in the opioid treatment sector,® where investors have deployed billions of dollars
of capital to make acquisitions of fragmented players.® In health care markets, we also see the
growing role of private equity acquisitions in hospice care and air ambulances. In addition to the
risk of loss of competition, | am also troubled by other collateral consequences, such as the
scourge of surprise medical billing by out-of-network physicians and “body brokering” in the
treatment of opioid dependency.” The FTC must halt these acquisition strategies that result in
higher costs and reduction in quality of care.

Given trends in today’s markets, it is critical that the FTC find new ways to ensure the agency
has a rigorous, data-driven approach to market monitoring and enforcement. The Commission
should actively identify enforcement targets who may be engaged in monopolization or who
have consummated unlawful mergers. The Commission should also act on the proposal by
Commissioner Christine S. Wilson to order information on non-reportable mergers in the health
care sector using our authority pursuant to Section 6(b) of the FTC Act.® The Commission also
needs to closely scrutinize any HSR filings by private equity firms to gain insight on their future
acquisitions that may be non-reportable. Finally, we will need to consider whether there should
be changes to the HSR Act or its implementing regulations that would help the agency detect
harmful roll-up activity.
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