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Recent Trends in U.S.
Enforcement and Outlook
for 2021

Skadden, Arps, Slate, Meagher & Flom LLP

Introduction

Business crime enforcement in the United States remained
steady throughout 2019 and 2020. Federal business crime pros-
ecutions decreased slightly year over year, a continuation of a
longer-term trend that has seen them nearly halved from levels
in 2010.! However, certain areas have temained quite active,
such as Foreign Corrupt Practices Act (FCPA) enforcement and
market abuse, the latter particularly in reference to commodity
trading. Meanwhile, state agencies have increased activity,
filling in some perceived gaps in enforcement, and larger states
such as New York and California have announced initiatives or
sought budget increases to target business crime enforcement.

Looking ahead to 2021, the COVID-19 pandemic is expected
to impact enforcement priorities. The pandemic has increased
interaction between the public and private sectors, which then
is likely to increase the need and opportunity for business crime
enforcement. U.S. government officials have already made
clear that oversight and enforcement efforts with respect to
fraud and misconduct affecting COVID-19-related government
programmes will be a priority moving forward.

This chapter provides an overview of U.S. business crime
enforcement trends in 2019 and 2020 and anticipates the land-
scape for 2021.

Anti-Corruption Enforcement

FCPA enforcement has been a clear and consistent priority
of the U.S. Securities and Exchange Commission (SEC) and
the Department of Justice (DOJ). In 2019, these authorities
imposed more than $2.6 billion in corporate fines.” This trend
will likely continue, regardless of the outcome of the 2020 pres-
idential election, as anti-corruption compliance generally enjoys
broad support in the U.S.

The Commodity Futures Trading Commission (CFTC), which
does not have a direct mechanism to bring cases under the FCPA,
recently signalled its intention to become more involved in pros-
ecuting foreign corruption. In March 2019, James McDonald,
the director of enforcement at the CF'TC, noted the commis-
sion’s commitment to enforcing the Commodities Exchange
Act and its provisions that encompass foreign corrupt practices.’?
In so doing, Mr. McDonald indicated that the CFTC would not
“pile onto” investigations by other enforcement authorities and
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would ensure that any action that includes a monetary penalty
for the CFTC “appropriately accounts for any imposed by any
other enforcement body”. The CFTC also indicated its inten-
tion to give “dollar-for-dollar” credit for disgorgement or resti-
tution payments made in connection with a related action.*

Amid these FCPA-focused priorities for regulators, U.S. agen-
cies face a new challenge to FCPA enforcement against non-U.S.
nationals. An early 2020 decision in United States v. Hoskins
appears to limit the DOJ’s ability to rely on theories of agency
to bring actions against foreign participants in bribery schemes.’
In Hoskins, the District Court for the District of Connecticut
overturned a jury verdict against Lawrence Hoskins, a U.K.
resident and former executive of Alstom, a French transpor-
tation and power company, on FCPA charges. The court did
so on the basis that the government had produced insufficient
evidence at trial to show that Hoskins was an agent of Alstom
Power Inc. (API), the American subsidiary of Alstom involved
in the alleged bribery scheme at issue. The government relied
on an agency theory because Hoskins was not a U.S. person,
was not employed by a U.S. entity, and did not engage in activity
in the United States. In overturning the jury’s verdict, the
court concluded that APT had no right of control over Hoskins’
actions during the relevant time period, such that Hoskins was
not an “agent” of a domestic concern. While this case repre-
sents a potential setback for prosecutors in FCPA cases against
non-U.S. nationals who are employees of foreign issuers, the
court left Hoskins” money laundering conviction undisturbed.
As such, the Hoskins decision may cause prosecutors to look to
money laundering statutes as a mechanism to pursue corrup-
tion-related misconduct by foreign nationals. The DOJ has
appealed the decision, so the standard for agency determina-
tions may develop further.

Setting aside the potential prosecutorial limitations that
Hoskins may ultimately impose, the case is part of a broader
trend of increased focus on FCPA prosecutions of individuals.
In December 2019, then Assistant Attorney General Brian A.
Benczkowski remarked that the DOJ Criminal Division’s FCPA
Unit had publicly announced 34 charges against individuals
that year, more than any other year in the division’s history.® In
highlighting this figure, Benczkowski noted that this trend was
not an “outlier or a statistical anomaly”, but instead a continu-
ation of the increased focus placed on individual FCPA cases
in 2017 and 2018 that demonstrated the division’s continued
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commitment to holding individuals accountable in the FCPA
context. We would expect this attention to individual account-
ability in FCPA cases to continue, with individuals exercising
their right to a jury trial as a result.

Market Abuse Investigations

Investigation into market misconduct is another area of enforce-
ment that was active in 2019 and 2020. Interestingly, business
crime prosecutors have employed tools originally developed to
combat organised crime in their enforcement efforts. FEarly
in the last decade, the DOJ made widespread use of wiretaps
in its investigations into insider trading at hedge funds, and in
2019, the DOJ charged a market abuse case using the Racketeer
Influenced and Corrupt Organizations Act (RICO). RICO
was originally developed to combat organised crime and had
seldomly been employed in business crime prosecutions prior
to this point.

The DOJ opted to use RICO in one of the many investiga-
tions that it has launched into alleged spoofing, a practice that
often involves using high-frequency or algorithmic trading to
engage in market manipulation. The DOJ collaborated with
the CFTC in this effort, and in 2019 the DOJ filed 16 cases in
patallel with the CFTC, the most ever in a single year.” This
collaboration has led to specialisation within the DOJ on this
type of investigation, and the effort is likely to continue into
2021. The CFTC is also active in this space separate from its
DOJ collaboration. Its fiscal year 2019 Division of Enforcement
annual report noted that approximately 65% of the cases that the
agency filed in 2019 involved commodities fraud, manipulative
conduct, false reporting or spoofing.® 'The division has indi-
cated that it has “enhanced” its focus on these areas recently and
will continue to actively pursue commodities fraud and manip-
ulative conduct.

Looking at more traditional forms of market abuse, a recent
case from the U.S. Court of Appeals for the Second Circuit may
shift how prosecutors charge insider trading cases. In United
States v. Blaszezak, the court held that the government need not
show that a defendant charged for providing inside informa-
tion to another, a so-called “tipper”, does so in exchange for a
personal benefit where the charges are based on Title 18 fraud
counts, as opposed to on the antifraud provisions of Title 15.°
This stipulation broke from decades of insider trading juris-
prudence developed in the context of Title 15. In reaching its
decision, the court noted that Title 18 “was intended to provide
prosecutors with a different — and broader — enforcement mech-
anism to address securities fraud than what had been previously
provided in the Title 15 fraud provisions”. The fact that Title
18’s securities fraud statutes present a lower evidentiary burden
for prosecutors will likely cause law enforcers to employ fraud
statutes under Title 18 with increased frequency, although we
expect that such charges will often accompany charges for Title
15 violations.

Increased Enforcement Activity From State
Regulators

State prosecutors have increased activity in part in response to
a perceived slowdown in federal business crime enforcement
over the past several years. This perceived decline appears to be
supported by the data. A recent study by Syracuse University’s
Transactional Records Clearinghouse (TRAC) showed that, as
of January 2020, federal white collar prosecutions had reached
their lowest point since 1986, the year that TRAC began
recording this data. According to the TRAC study, the DOJ
brought 359 cases in January 2020 that it classifies as white
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collar prosecutions, an 8% decrease compared to the same time
in 2019 and representing a 25% dectease over the past five years.
Although these numbers do not capture deferred or non-prose-
cution agreements, guilty pleas or settlements, they support the
overall view that the government has placed less emphasis on
business crime prosecutions than recent prior administrations.

Among states asserting themselves in the business crime
arena, New York has been particularly active. Governor
Andrew Cuomo has proposed expanding the powers of the New
York State Department of Financial Services in response to a
perceived rollback of the federal Consumer Financial Protection
Bureau’s (CEPB) enforcement efforts.!” Similarly in California,
Governor Gavin Newsom is seeking to increase the budget of
the state’s department of business oversight that regulates banks,
investment advisers, brokers and other financial services enti-
ties in response to a perceived drop-off in enforcement activity
from the CFPB." In addition to increasing resources targeted
at consumer protection, state attorneys general are pursuing
actions against pharmaceutical companies (relating to the opioid
epidemic) and attacking public corruption.

In general, we expect state attorneys general to continue
to focus on business crime enforcement. If business crime
“hotspots” emerge in 2021, increased coordination across state
and federal authorities in prosecuting business crime may occur.
The Residential Mortgage-Backed Securities Working Group
that was created in 2012 following the great recession may
provide a model structure for such an undertaking. Under such
a model, federal and state attorneys’ law enforcement agencies
pool resources and coordinate their investigations into potential
misconduct that is viewed as being of particular public interest.

COVID-19-Related Issues

Misconduct related to COVID-19 conditions is likely to be just
such an issue of public interest in 2021. It is expected to draw
the attention of multiple law enforcement agencies given the
intersections between COVID-19 and business crime, including
social distancing’s impact on compliance programmes and
investigations, private sector access to government relief efforts,
and market abuse schemes related to the virus itself.

Officials from the SEC and the DO]J have highlighted the
continued importance for companies to self-report compliance
issues or other difficulties with conducting internal investiga-
tions amid the pandemic.'” In April 2020, Robert Dodge, an
assistant director in the SEC’s FCPA unit, and David Fuhr, an
assistant chief in the DOJ’s FCPA unit, both emphasised that
companies must continue to prioritise maintaining their compli-
ance programmes during the COVID-19 outbreak and under-
scored the agencies’ expectation that companies will continue to
abide their anti-corruption responsibilities, noting that the rules
still “very much apply” during these unprecedented times.”

The Coronavirus Aid, Relief, and Economic Security Act,
or CARES Act, which was signed into law on March 27, 2020,
provided for the establishment and expansion of a range of
economic assistance programmes designed to help U.S. busi-
nesses manage the financial consequences of the ongoing
COVID-19 crisis. The CARES Act also created oversight
and enforcement functions that will supplement existing law
prohibiting fraud and other misconduct in connection with
government programmes. The CARES Act has already been
the subject of intense scrutiny, particularly with respect to
the Paycheck Protection Program (PPP) administered by the
Small Business Administration (SBA) and the Department of
the Treasury (Treasury). We expect law enforcement to dedi-
cate resources to investigating and prosecuting misconduct in
connection with the CARES Act in 2020 and 2021.
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More specifically, on April 28, 2020, U.S. Treasury Secretary
Steven Mnuchin stated that businesses who wrongfully sought
funds from the PPP could face potential criminal liability.
Following the launch of the initial programme, the SBA issued
a supplemental final rule informing PPP applicants that they
must certify that “[c]urrent economic uncertainty makes this
loan request necessary to support the ongoing operations of
the Applicant”. Secretary Mnuchin stated that any entity that
received more than $2 million under the PPP would be audited.
However, to what extent federal authorities will bring criminal
charges to address perceived abuse of the PPP remains to be seen.

The DOJ has also indicated that it will focus on the lending
programmes administered by the Treasury and the board of
governors of the Federal Reserve System (Federal Reserve),
including the activities of any banks involved with disbursing
funds for certain programmes. The DOJ will likely maintain a
robust criminal enforcement posture throughout the life cycle
of the various CARES Act programmes. False applications
could be prosecuted under federal statutes related to false state-
ments and also under wire and bank fraud statutes.

The DOJ has additionally made clear its intent to redirect
resources and efforts to combat COVID-19-related fraud and
misconduct. On March 16,2020, William Barr, the U.S. attorney
general, issued a memorandum instructing each U.S. attorney’s
office “to prioritize the detection, investigation, and prosecu-
tion of all criminal conduct related to the current pandemic”.
As part of this directive, he encouraged U.S. attorney’s offices
to consult with the DOJ Civil Division’s Consumer Protection
Branch, the DOJ Criminal Division’s Fraud Section, and the
DOJ Aantitrust Division’s Criminal Enforcement Program “for
additional guidance on how to detect, investigate, and prose-
cute” COVID-19-related schemes. Attorney General Barr also
emphasised that U.S. attorney’s offices should work closely with
state and local regulators to ensure that these offices are aware
of potential wrongdoing as quickly as possible and that “all
appropriate enforcement tools are available to punish it”."* In
March 2020, Jeffrey Rosen, the deputy U.S. attorney general,
also instructed each U.S. attorney’s office to appoint a coro-
navirus fraud coordinator to, among other things, oversee the
prosecution of coronavirus-related crimes.”

The SEC will also focus on identifying and eliminating
COVID-19-related fraud and misconduct. In May 2020, Steven
Peikin, the co-director of the SEC’s Division of Enforcement,
indicated that the commission has devoted increased resources
to COVID-19-related cases, including the establishment of a
coronavirus steering committee that consists of approximately
two dozen leaders from across the division.! The committee
is focused on, among other things, proactively identifying and
monitoring areas of potential misconduct. As part of this effort,
it will work with the division’s market abuse unit to monitor
trading activity around public announcements by issuers that are
impacted by COVID-19 and to provide greater surveillance of
market movements to identify possible abuse.

Conclusion

We expect an uptick in business crime enforcement activity in
2021 arising out of the U.S. government’s COVID-19 response.
Regardless of the outcome of the 2020 presidential election, we
anticipate FCPA and market abuse cases to continue apace and
for state regulators to continue exercising their enforcement
powers in the business crimes and public corruption spaces.
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