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easy claim for a plaintiff to prove.
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Although many California litigators have encountered the 
seemingly ubiquitous statutory unfair competition cause of action 
codified in Section 17200 of the Business and Professions Code, its 
common law cousin remains more elusive, particularly as a stand-
alone claim.

Unlike a sweeping equitable claim under Section 17200 — which 
covers anything that can properly be called a business practice that 
is unfair, unlawful or fraudulent — a California common law unfair 
competition claim is narrower, is akin to an intellectual property 
infringement claim and permits recovery of money damages.

This article aims to demystify this uncommon common law claim 
and proposes an analytical framework for courts and litigants to 
use when they encounter the claim in practice.

Although California district courts have followed the Ninth Circuit 
in limiting common law unfair competition to allegations of 
“passing off,”5 few courts have articulated a clear, cohesive test for 
what a plaintiff must establish in order to prevail on such a claim.

The California Civil Jury Instructions provide no guidance, and 
many courts have analyzed the claim holistically, without defining 
its elements. This is likely because such claims are often treated 
as simply rising or falling with the traditional federal intellectual 
property infringement claims that often accompany them, but the 
lack of a well-defined test can leave litigants in the lurch when 
faced with a stand-alone common law unfair competition claim.

What does it mean, specifically, for a defendant to be liable for 
“passing off” under a common law unfair competition theory? 
What must a plaintiff actually prove?

The answer may not be as tenebrous as it first appears. As its 
name implies, the tort has been around a long time, and enough 
courts and treatises have taken a pass at the claim over the years 
that synthesizing a user-friendly test that accurately encapsulates 
the tort’s roots is possible.

To begin, it is important to first identify the heart of the claim, as 
it forms the foundation on which to construct a usable framework. 
The “crux of a common law unfair competition claim” is “that 
Defendants have deliberately misled consumers into believing that 
the[ir] goods are Plaintiff’s,” as a California district court recently 
recognized in Rider Clothing LLC v. Boardriders, Inc.6

Based on our review of the case law and secondary authorities 
underpinning this foundation, we propose that litigants and 
courts adopt the following three-part test to address stand-alone 
California unfair competition common law claims, as the Rider 
court ultimately did.

To prevail on a claim for unfair competition, a plaintiff must prove 
that (i) the defendant subjectively and knowingly intended to 
confuse buyers of a competitive product; (ii) consumers were likely 
to be confused; and (iii) the defendant thereby caused plaintiff a 
competitive injury.7

Not only does this articulation give clarity to litigants on both 
the plaintiff and defense sides when pursuing or defending this 
claim, it effectively harmonizes precedent by drawing out the  

The Ninth U.S. Circuit Court of Appeals, quoting the California 
Supreme Court, has concluded that “[t]he common law tort of 
unfair competition is generally thought to be synonymous with the 
act of ‘passing off’ one’s goods as those of another.”1

In other words, a case where the defendant claims that its own 
goods are those of the plaintiff. The California Supreme Court 
explained that “[t]he tort developed as an equitable remedy 
against the wrongful exploitation of trade names and common law 
trademarks that were not otherwise entitled to legal protection.”2

However, unlike an infringement claim, the common law claim 
“does not depend on the ownership by the plaintiffs of any 
particular word, phrase, or device, as a trademark. ... The right of 
action in such a case arises from the fraudulent purpose and conduct 
of the defendant and the injury caused to the plaintiffs thereby, and 
it exists independently of the law regulating trademarks or of the 
ownership of such trademark by the plaintiffs.”3

Thus, “[t]he gist of such an action is not the appropriation and 
use of another’s trademark, but the fraudulent injury to and 
appropriation of another’s trade.”4 This distinction is important, as 
discussed in greater detail below. Common law unfair competition 
is not an easy claim for a plaintiff to prove.
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Widespread adoption of the three-part 
test discussed here will illuminate this tort 

for litigants and courts alike.

Few courts have articulated a clear, 
cohesive test for what a plaintiff must 

establish in order to prevail  
on such a claim.

three fundamental elements common to all common law 
unfair competition claims. Support for each element is 
discussed in turn below.

Intent: The first and most important element of a common 
law unfair competition claim is proving the defendant’s 
subjective and knowing intent to mislead consumers of a 
competitive product. At base, “passing off” is a deliberate 
tort that arises from a defendant attempting to injure a 
competitor’s business by misleading consumers as to the 
source of goods.

As California federal courts have found, the entire purpose 
of the common law claim is “to prevent unfair competition 
through misleading or deceptive use of a term exclusively 
identified with the claimant’s product and business, affording 
judicial protection whenever ‘the name and the business 
through continued association become synonymous in the 
public mind; and submerges the primary meaning of the 
name ... in favor of its meaning as a word identifying that 
business.’”15

The “crucial element” here “is the mental association in the 
buyer’s mind between the mark used in connection with the 
product and a single source of origin.”16 Thus, “[t]he decisive 
test of common law unfair competition is whether the public 
is likely to be deceived about the source of goods or services 
by the defendant’s conduct.”17

Cementing consumer confusion as an element of the tort, 
courts routinely reject arguments by plaintiffs contending — 
in an effort to dodge this consumer deception requirement — 
that all they must prove is that a defendant “appropriated 
and used the plaintiff’s property at little or no cost to the 
defendant,” because “common law misappropriation is 
simply a subset of unfair competition” and when “the specific 
property at issue is a trade name or something comparable, 
the courts have consistently required a likelihood of confusion.”18

As adopted by the Rider court, the McCarthy on Trademarks 
and Unfair Competition treatise explains that “[t]he terms 
‘palming off’ and ‘passing off’ should usually be restricted 
to the situations where they were originally coined by the 
common law,” i.e., “where there is real proof that defendant 
subjectively and knowingly intended to confuse buyers of a 
competitive product.”8

Proving this requisite intent is — and should be — difficult, as 
a plaintiff must show, as stated in case law, that a defendant 
“fraudulently markets his goods or services as those of 
another” by making “fraudulent misrepresentation[s] … for 
the purpose of inducing persons to purchase the goods which 
he markets.”9 A viable common law unfair competition claim 
requires “’deceptive conduct’ or conduct that otherwise ‘lies 
outside the ordinary course of business and is tainted by 
fraud or coercion.’”10

Thus, “[t]he mere use of substantially similar means of 
identifying a product, if not used in such manner as to induce 
the public to believe that the work to which it is applied is 
the identical thing which it originally designated, does not 
constitute unfair competition.”11

In light of the above, it is self-evident that a plaintiff hoping to 
prevail on a common law unfair competition claim must show 
more than that the marks at issue were merely similar or that 
the defendant was simply aware of the plaintiff’s mark.12 
And, conversely, a defendant’s ignorance of plaintiff’s mark 
entirely defeats the claim.13

Consumer Confusion: Second, “[u]nder California law, a 
plaintiff claiming unfair competition must ‘prove a likelihood 
of confusion by purchasers as to source,’” and “this confusion 
must be of a specific kind: the public must be misled 
into thinking that the defendant’s product is actually the 
plaintiff’s.”14

Because the tort here “is rooted in preventing conduct that 
harms competitors by deceiving customers,” establishing 
the “link to consumer deception” is “crucial” for a plaintiff to 
prevail,19 and courts will dismiss the claim where there is no 
admissible evidence of consumer confusion.20

Causing Injury: Finally, a plaintiff pursuing a common law 
unfair competition claim must prove that the defendant’s 
misconduct caused the plaintiff a competitive injury, meaning 
the plaintiff must suffer some actual economic harm to its 
business that was caused by the defendant’s deception of 
plaintiff’s actual and potential customers.21

This requirement flows from the tort’s roots in fraud and the 
law’s intention that courts not subject parties to onerous 
discovery burdens or a jury trial on the basis of hypothetical 
or highly speculative claims of commercial damage.

Thus, a plaintiff in these cases must specifically allege — 
and then later produce either documentary or testimonial 
evidence to prove — how the defendant’s deceit actually 
damaged the plaintiff’s business by confusing consumers. 
Without such evidence, the passing off claim should fail.
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For example, many California district courts have rejected 
common law unfair competition claims in the absence of 
such evidence proving that a defendant’s misrepresentations 
diverted the plaintiff’s sales to the defendant, quantifiably 
damaged the plaintiff’s reputation in the marketplace or 
otherwise measurably harmed the plaintiff’s established 
goodwill.22

Just because a tort is obscure does not mean it need be 
obscured. Widespread adoption of the three-part test 
discussed above will illuminate this tort for litigants and 
courts alike. The test also makes clear that a California 
common law unfair competition claim is difficult to prove 
and should not be tacked on to every infringement case as a 
matter of course, but reserved only for egregious, subjectively 
fraudulent conduct.
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