The Brexit Deal Leaves

Some Mighty Big Holes

The Brexit agreement covered goods
but not financial or other services,
creating uncertainty for many businesses.

— Goods trade was
provided for, at the cost
of much new paperwork.

— Crucial rules for banking
and other services were
left unresolved.

The Christmas Eve agreement
between the United Kingdom and
the European Union to settle their
relationship now that the U.K. has
withdrawn from the union was hailed
by both parties as a successful
conclusion to their protracted, conten-
tious talks.

The goods news. The Trade and
Cooperation Agreement (TCA) allows
goods trade without tariffs or quotas,
something the EU has not agreed

to so comprehensively with other
nations. But goods will need to meet
complex rules-of-origin requirements,
and businesses will have to adapt to
a new regime of customs paperwork
that was unnecessary when the U.K.
was part of the EU.

Financial services and other
omissions. Other key areas of trade
were not addressed by the agree-
ment or rules were not finalized.

That includes financial services,
state aid and subsidies, data flows
and mutual recognition of profes-
sional services. Since services
make up the majority of the U.K.'s
economic output, this leaves signif-
icant uncertainty surrounding the
future trade relationship.

Take financial services, which
account for nearly 7% of the U.K.
economy. The parties committed to
implement international standards,
such as the Basel Committee’s rules
for the banking sector, to which both
sides are already party. There is also
a commitment to establish a struc-
ture for regulatory cooperation. But
that is a long way from establishing
concrete rules.

Significantly, the TCA does not
cover “passporting rights,” which
have allowed U.K. financial firms to
operate in the EU under their U.K.
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licenses. Options such as “enhanced
equivalence"” or mutual recognition
remain to be discussed, but the U.K.
may conclude that the price of agree-
ing to an equivalence regime, which
would allow firms to operate under
their home state regulation for certain
financial services, is too high. This
could lead to significant regulatory
divergence in coming years.

This article is from Skadden's The Informed Board.

In the meantime, many facets of
the future economic trade between
the EU and U.K. remain up in the air.
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