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Publisher’s Note

Latin Lawyer and LACCA are delighted to publish this second edition of The 
Guide to Mergers and Acquisitions.

Edited by Paola Lozano and Daniel Hernández of Skadden, Arps, Slate, 
Meagher & Flom LLP, this guide brings together the knowledge and experience 
of leading experts from a variety of disciplines and provides guidance that will 
benefit all practitioners.

We are delighted to have worked with so many leading individuals to produce 
The Guide to Mergers and Acquisitions. If you find it useful, you may also like the 
other books in the Latin Lawyer series, including The Guide to Infrastructure and 
Energy Investment and The Guide to Corporate Crisis Management, as well as our 
jurisdictional references and our new tool providing overviews of regulators in 
Latin America.

My thanks to the editors for their vision and energy in pursuing this project 
and to my colleagues in production for achieving such a polished work.

© 2021 Law Business Research Ltd



ix

Contents

Introduction������������������������������������������������������������������������������������������������������1
Paola Lozano and Daniel Hernández
Skadden, Arps, Slate, Meagher & Flom LLP

PART I: THE IMPACT OF POLITICAL INSTABILITY AND SOCIAL UNREST 
ON DEALMAKING IN LATIN AMERICA

1	� Roundtable: The Impact of Political Instability and Social 
Unrest on Dealmaking in Latin America������������������������������������������������9
Paola Lozano, Skadden, Arps, Slate, Meagher & Flom LLP 
Jaime Robledo, Brigard Urrutia
Pablo Guerrero Valenzuela, Barros & Errázuriz Abogados
Iván Delgado González, Pérez-Llorca
Ignacio Pesqueira Taunton, Galicia Abogados
Estanislao Olmos, Bruchou, Fernández Madero & Lombardi
Luciana Cossermelli Tornovsky, Demarest Advogados 
Jean Paul Chabaneix, Rodrigo, Elías & Medrano Abogados 

PART II: KEY PLAYERS IN LATIN AMERICAN M&A

2	� The Rise of Multilatinas and the Implications for M&A 
Deals in the Region and Beyond����������������������������������������������������������� 39
Federico Grebe, Rafael Boisset, Claudia Barrero and Raúl Vizcarra
Philippi, Prietocarrizosa, Ferrero DU & Uría

3	� Private Equity Funds and Institutional Investors in M&A���������������� 53
Maurizio Levi-Minzi, Peter A Furci, Andrew M Levine and Jonathan Adler
Debevoise & Plimpton LLP

© 2021 Law Business Research Ltd



4	 Venture Capital Investments: Key terms and Avoiding the 
Battle of the Forms��������������������������������������������������������������������������������� 67
Jared Roscoe and Stephen Pelliccia
SoftBank Group International

5	 Mergers and Acquisitions Involving Family-Owned Targets����������� 79
Sergio Michelsen, Darío Laguado and Ángela García
Brigard Urrutia

6	 Privatisations and M&A Transactions with Government Entities� 100
Lina Uribe García and Juan Pablo Caicedo De Castro
Gómez-Pinzón

7	 The Role of Financial Advisers in Merger and Acquisitions����������� 119
Vanessa Dager
Wells Fargo

PART III: NEW TRANSACTION DYNAMICS AND EVOLVING TRENDS IN 
LATIN AMERICA

8	 Public M&As, Hostile Takeovers and Shareholder Activism���������� 131
Francisco Antunes Maciel Müssnich, Monique Mavignier  
and Ana Paula Reis
BMA Barbosa Müssnich Aragão

9	 Distressed Mergers and Acquisitions: Lessons from the 
Venezuela Experience�������������������������������������������������������������������������� 150
Fulvio Italiani and Giancarlo Carrazza
D’Empaire

10	 Environmental, Social and Governance in Latin America – 
How Will the M&A Market React?������������������������������������������������������ 162
Randy Bullard, Alexandra Aguirre, Fernando Guardazzi  
and Giselle C Sardiñas
Morrison & Foerster

© 2021 Law Business Research Ltd



11	 Deal-Related Litigation in Colombia and Latin America����������������� 175
Carolina Posada, Jaime Cubillos and Estefanía Ponce
Posse Herrera & Ruiz Abogados

PART IV: SELECT TOPICS CRITICAL TO DEALMAKING

12	 Acquisition Finance in Latin America������������������������������������������������� 191
Denise Grant, Augusto Ruiloba and Rita Ghanem
Shearman & Sterling LLP

13	 Preliminary Legal Documents in M&A Transactions����������������������� 208
Pablo Mijares and Patricio Trad
Mijares, Angoitia, Cortés y Fuentes

14	 Due Diligence: A Practical Guide to Deals Involving Latin 
American Targets��������������������������������������������������������������������������������� 219
Diego Pérez-Ordóñez and Andrés Brown-Pérez
Pérez Bustamante & Ponce

15	 Interim Operating Covenants and Closing Conditions�������������������� 231
Martín Cerruti, Geraldine Ifrán and Santiago Fontana
FERRERE

16	 Indemnity Escrows and Other Payment Guarantees����������������������� 243
Luis Burgueño, Alberto Córdoba, Marisol Márquez and Elías Jalife
Von Wobeser y Sierra

About the Authors�������������������������������������������������������������������������������������� 259
Contributing Law Firms’ Contact Details������������������������������������������������ 281

© 2021 Law Business Research Ltd



1

Introduction

Paola Lozano and Daniel Hernández1

M&A activity, comprising transactions involving mergers, acquisitions, dispo-
sitions and other corporate arrangements that entail the combination or 
consolidation of two or more businesses or the transfer of interests in a business, 
is a global industry worth trillions of dollars annually worldwide and billions of 
dollars annually in Latin America. In the region, deal volumes and values have 
followed a path of exponential increase in the past 30 years, despite the cyclical 
nature of M&A and the volatility of the political, social and macroeconomic envi-
ronments in many Latin American countries. With increasing deal volumes and 
a broader range of market participants, the sophistication of legal counsel, busi-
ness people, bankers and other advisers has also increased significantly. M&A in 
the region is constantly evolving and requires all participants to monitor current 
topics, new trends and a complex and changing environment. Advisers are required 
to stay abreast of recent developments, in addition to providing deep substantive 
knowledge of technical legal matters, to add value to their clients. New challenges 
resulting from a dynamic, ever-changing landscape demand rigorous attention to 
the many variables that may impact an M&A transaction, which, in addition to 
the proposed terms of a particular deal, include market conditions, regulatory and 
legal changes, relevant case law and arbitral precedents, and newly implemented 
structures and technical contractual features developed by seasoned parties and 
advisers around the world, especially in deeper, more developed M&A markets.

This guide is designed to provide an overview of certain critical aspects of 
current M&A dealmaking from the perspective of a highly qualified and diverse 
group of experts in their field throughout the larger markets in Latin America, 

1	 Paola Lozano is a partner and Daniel Hernández is an associate at Skadden, Arps, Slate, 
Meagher & Flom LLP.
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as well as from the United States and Spain. This guide is not meant to be an 
academic description of applicable laws or contract terms and conditions typically 
included in M&A agreements. Instead, we selected current topics of interest in 
areas of recent and expected continued evolution, as well as certain factors that 
we believe may drive increased M&A activity in the years to come, with the aim 
of creating a valuable resource for executives, board members, investors and attor-
neys (both in private practice and in-house counsel) as they embark on an M&A 
transaction.

Shortly before we commenced work on the first edition of this guide, the 
worst and most widespread global healthcare crisis the modern world has known 
– covid-19 – erupted. This fact required all M&A counsel to reassess priori-
ties, focus on substantive and immediate issues (many unprecedented), quickly 
adapt to a new reality, and get creative in the use or development of tools to 
address the negotiation, execution, consummation, and in some cases, termination 
and amendment of M&A transactions. As we reviewed the guide to launch this 
second edition, we evaluated the landscape of issues that buyers, sellers, advisers 
and counsel have been tackling in the past 12 months. While the covid-19 crisis 
is far from over, we found that focus has shifted significantly to social unrest and 
political instability in the region and continued world-wide polarisation. 

Against that backdrop, Part I of this guide is an edited transcript of a round-
table discussion moderated by Paola Lozano of Skadden, on the impact of social 
unrest and political instability in M&A dealmaking, held in September 2021. A 
panel of leading M&A practitioners based in Argentina, Brazil, Chile, Colombia, 
Mexico, Peru and Spain addressed the current social and political climate in the 
region and its direct and indirect impact on current and expected M&A activity. 
The panel discussed recent and expected regulatory changes that may impact 
dealmaking in the region, providing a useful detailed overview of the specific 
political and social landscape in some of the major Latin American markets, as 
well as specific contractual issues that have or may become relevant or need to 
be addressed in the current environment. Among others, the panel touched on 
issues such as deal certainty, ESG investing, increase in carve-out deals, regula-
tory changes and merger control regimes, as well as hot industries such as energy, 
infrastructure and fintech. The roundtable also touched on the perspective and 
perception of foreign investors, leveraging the participation of Iván Delgado from 
Pérez-Llorca in Spain and Paola’s and Skadden’s experience from the US perspec-
tive, and on the drivers of current high levels of deal activity (record-breaking 
in some cases), which may be based on an asymmetry in risk perception and 
more optimistic expectations than what is perceived by local actors. Among such 
factors, the participants shared their views on the role played by entrepreneurs, 

© 2021 Law Business Research Ltd



Introduction

3

venture capital and private equity funds in driving deal activity. Finally, the panel 
discussed the expectations for 2022 M&A activity and some of the challenges 
and drivers that could impact market appetite for local targets.

Part II examines Latin American M&A transactions from the perspective of 
various types of market participants and how their involvement deeply impacts 
the nature of the process and the terms of the transactions.

Federico Grebe, Rafael Boisset, Claudia Barrero and Raúl Vizcarra of Philippi, 
Prietocarrizosa Ferrero DU & Uría in Chile, Colombia and Peru discuss the 
particularities of M&A transactions involving multilatinas, and their impact in the 
region and beyond. This chapter underscores the relevance of multilatinas in the 
recent evolution of the Latin American M&A market as strong drivers of trans-
action volume. Their very practical approach to dealmaking and ability to quickly 
adapt to particular market conditions have made them increasingly competitive, 
as compared to other global players interested in Latin American targets.

Maurizio Levi-Minzi, Peter A Furci, Andrew M Levine and Jonathan Adler 
of Deveboise & Plimpton LLP in New York address M&A transactions involving 
private equity funds and other institutional investors, including intrinsic chal-
lenges thereof and recommended protections in partial acquisitions.

Jared Roscoe and Stephen Pelliccia of SoftBank in Miami discuss certain 
transaction terms expected by a US-based venture capital fund in their invest-
ments in Latin America and the need to adjust certain forms developed in Silicon 
Valley to the factual circumstances and complexities of the region.

Sergio Michelsen, Darío Laguado and Ángela García of Brigard Urrutia in 
Colombia provide a practical overview of M&A deals involving family-owned 
businesses, and the many particularities and complexities involved in such transac-
tions. The chapter describes deal dynamics, as well as substantive issues prevalent 
when representing a family-owned business or its counterparties in a transaction, 
including the need to ascertain early on the power structure and the alignment of 
interests and objectives within the family group.

Lina Uribe García and Juan Pablo Caicedo De Castro of Gómez-Pinzón 
in Colombia discuss the challenges faced when undertaking M&A transactions 
involving governments or government-owned entities, including a comprehensive 
overview of the regulatory intricacies of privatisations in Colombia. As noted by 
the authors, the post-pandemic economic landscape and the fiscal deficit arising 
therefrom will likely be responsible for an increase in the number of privatisations 
in the years to come, despite the recent rise to power of left-leaning governments 
in various countries in the region.  

© 2021 Law Business Research Ltd
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We close Part II with the insight provided by senior Latin American M&A 
investment banker Vanessa Dager of Wells Fargo in New York, who gives us 
an overview of the critical role of investment bankers in assessing, structuring, 
organising and conducting an M&A transaction, particularly in the context of 
international sell-side auctions of Latin American businesses.

Part III covers types of transactions and evolving trends that are fairly new to 
Latin America and that we expect will continue to increase in volume, size and 
importance, potentially becoming a helpful driver of the current resurgence of 
M&A and in post-pandemic times.

Francisco Antunes Maciel Müssnich, Monique Mavignier and Ana Paula 
Reis of BMA Barbosa Müssnich Aragão in Brazil discuss public company M&A, 
hostile takeovers and shareholder activism from the perspective of the Brazilian 
market. The chapter underscores the larger size and depth of the Brazilian capital 
markets, as compared to other jurisdictions in Latin America, and highlights the 
relationship between the evolution of the trading markets and the development 
of additional types of M&A transactions that are common in developed markets 
but nascent in Latin America, such as hostile takeovers.

Fulvio Italiani and Giancarlo Carrazza of D’Empaire in Venezuela discuss 
distressed M&A from the perspective of the Venezuelan market. The authors 
provide an interesting overview of lessons learned from the Venezuelan experi-
ence that may become more relevant as distressed M&A is rapidly increasing in 
the region as a result of both the covid-19 crisis and the more generalised occur-
rence of economic downturns driven by political instability and social unrest.

Randy Bullard, Alexandra Aguirre, Fernando Guardazzi and Giselle C 
Sardiñas of Morrison & Foerster in Miami address the incorporation of global 
environmental, social, and governance (ESG) practices and standards into Latin 
American dealmaking, consistent with increased global attention to sustain-
ability, ESG and impact investing. The authors provide a valuable overview of 
this trend in various countries in the region and discuss in detail how such trend 
impacts an array of aspects of M&A transactions, including due diligence efforts 
and drafting of contractual provisions such as covenants and representations and 
warranties. The authors also provide commentary on significance of ESG matters 
for successful post-closing business integration.

Finally, Carolina Posada, Jaime Cubillos and Estefanía Ponce of Posse 
Herrera & Ruiz Abogados in Colombia discuss deal-related litigation in Latin 
America, which is worth observing as a potential trend, following in the tradi-
tion of the common law jurisdictions that handle larger deal volumes and sizes, 
and have developed a robust body of case law around frequently contested topics 
in M&A. The authors provide interesting insights on the driving factors in the 
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choice of forum for dispute resolution in M&A agreements in the region, and 
provide commentary on the prevalence of arbitration in Latin American deals. 
The chapter also draws interesting conclusions and notes potential trends to 
develop in the region on the basis of surveys involving some of the most reputable 
Latin American firms.

Part IV addresses selected topics critical to M&A dealmaking, outside the 
main transaction agreement, as well as a discussion on provisions within a trans-
action agreement that may impact certainty of closing.

Denise Grant, Augusto Ruiloba and Rita Ghanem of Shearman & Sterling 
LLP in New York address acquisition finance and debt structuring for M&A 
deals in the region. Naturally, the availability of an increased pool of sources of 
financing for M&A transactions has a positive impact on dealmaking appetite, 
especially as lenders with strong balance sheets continue to take an interest in the 
region and develop a tailored approach to the facts that differentiate it from the 
larger, less volatile markets.

Pablo Mijares and Patricio Trad of Mijares, Angoitia, Cortés y Fuentes in 
Mexico provide their views on the negotiation and execution of preliminary legal 
documents. This chapter addresses important issues such as the preliminary nature 
and non-binding effect of letters of intent, memorandums of understanding and 
term sheets with respect to a transaction, and the binding effect of certain provi-
sions often included in such documents. The chapter also provides an insightful 
overview of the main issues revolving around confidentiality agreements, exclu-
sivity agreements and cost-sharing agreements.

Diego Pérez-Ordóñez and Andres Brown-Pérez of Pérez Bustamante & 
Ponce in Ecuador provide an overview of the particularities of due diligence 
efforts and risk assessment with respect to Latin American targets. The authors 
combine remarks on some of the nuts and bolts of the interaction between due 
diligence efforts and the deal documents with a practical overview of common 
due diligence findings for Latin American targets. They also discuss statutes of 
limitations (with a focus on Ecuadorian law), and trending issues such as the use 
of legal tech in due diligence.

Martín Cerruti, Geraldine Ifrán and Santiago Fontana of Ferrere in Uruguay 
discuss interim operating covenants and closing conditions in Latin American 
M&A deals. The chapter addresses antitrust and other regulatory approvals, key 
interim operating covenants, conditions to closing and termination rights.

Last, Luis Burgueño, Alberto Córdoba, Marisol Márquez and Elías Jalife of 
Von Wobeser y Sierra offer insights on escrow agreements, holdback provisions 
and other guarantees that may be used in the context of M&A transactions in 
Latin America. The chapter contains comprehensive remarks on some of the 
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most critical issues typically related to escrow agreements, such as the selection 
of the escrow agent, the amount and term thereof, the use and beneficiary of 
interest accrued in the escrow account, and process and conditions for release of 
the escrowed funds. The authors also cover alternative mechanisms that may be 
relevant in Latin American M&A, such as parent guarantees, promissory notes 
and letters of credit.

We enjoyed the topic selection process and took great pride in editing each 
chapter of this guide. We thank each contributor for their time and appreciate 
the enriching exchange with each of the authors and collaborators. We hope 
the diverse experience and authoritative views captured in the guide will be very 
interesting and useful to attorneys, businesspeople and advisers in planning and 
preparing for their M&A transactions in Latin America. We expect to elabo-
rate on these issues and other relevant and current topics in future editions of 
the guide.

The opinions expressed in this guide are those of the authors and not neces-
sarily of their respective firms. The views expressed in this guide do not constitute 
legal advice. Each transaction is unique and any analysis thereof is necessarily 
impacted by the specific facts, circumstances and deal terms, as well as applicable 
law, which, among many other variables, may result in issues and conclusions that 
may significantly depart from certain general statements contained in this guide.
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