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SEC Proposes Changes to Beneficial Ownership Reporting

On February 10, 2022, the U.S. Securities and Exchange Commission (SEC) voted 3-1
to approve proposed changes to public company beneficial ownership reporting require-
ments. The SEC has long considered such changes to the rules it adopted pursuant to
Exchange Act Sections 13(d) and 13(g), which require that beneficial owners of more
than 5% of a company report such beneficial ownership on either a Schedule 13D or
a Schedule 13G. If adopted, these new rules will make significant changes to beneficial
ownership disclosure obligations in an effort by the SEC to update reporting require-
ments to provide more timely and complete information for the modern market.

SEC Chairman Gary Gensler has stated that the proposed amendments “would reduce
information asymmetries and promote transparency, thereby lowering risk and illiquid-
ity.” However, lone dissenting SEC Commissioner Hester M. Peirce believes they fail
to “contend fully with the realities of today’s markets.” Key aspects of the proposed
changes are described in further detail below.

Accelerated Schedule 13D and 13G Filing Deadlines'

Under the current reporting regime, beneficial owners must file a Schedule 13D within
10 days after acquiring more than 5% of a class of registered voting equity securities
and must “promptly” thereafter file an amendment to report any material changes. The
SEC’s proposed rules shorten the initial deadline for Schedule 13D filings to five days
and require amendments to be filed within one business day of any material change in
previously reported beneficial ownership.

The proposed rules also shorten the deadlines for initial and amended filings by beneficial
owners who are eligible to file the more abbreviated Schedule 13G. The current deadlines
for Schedule 13G depend on whether a person files as a qualified institutional investor
(pursuant to Rule 13d-1(b)), passive investor (pursuant to Rule 13d-1(c)) or exempt
investor (pursuant to Rule 13d-1(d)). The table set forth in Annex 1 at the end of this alert
summarizes the current Schedule 13G filing deadlines and the SEC’s proposed changes.

" To ease administrative challenges resulting from shortened filing deadlines, the proposed changes extend the
filing “cutoff” times for Schedules 13D and 13G from 5:30 p.m. to 10:00 p.m. Eastern time.

Follow us for more thought leadership:

/ skadden.com

© Skadden, Arps, Slate, Meagher & Flom LLP. All rights reserved.


https://twitter.com/skaddenarps
https://www.linkedin.com/company/skadden-arps-slate-meagher-flom-llp-affiliates
http://skadden.com
mailto:stephen.arcano@skadden.com
mailto:brian.breheny@skadden.com
mailto:richard.grossman@skadden.com
mailto:james.rapp@skadden.com
https://www.sec.gov/news/statement/gensler-statement-beneficial-ownership-proposal-021022
https://www.sec.gov/news/statement/peirce-13d-20220210

SEC Proposes Changes to
Beneficial Ownership Reporting

Expansion of ‘Deemed’ Beneficial Ownership and
Disclosure of Derivative Securities

The proposed changes expand the current regulatory framework
to include that holders of cash-settled derivative securities, other
than security-based swaps, would be “deemed” beneficial owners
of the reference equity securities if the derivatives are held with
the purpose or effect of changing or influencing the control of the
issuer of the reference securities, or in connection with or as a
participant in any transaction having such purpose or effect.? This
update may cause certain holders of such derivatives to become
five-percent beneficial owners subject to Schedule 13D/G report-
ing and/or ten-percent beneficial owners subject to Section 16
(which holders previously may not have been defined that way).

In addition, the proposed changes would revise Item 6 of Schedule
13D to clarify that a person is required to disclose, among other
things, “any class of [an] issuer’s securities used as a reference
security, in connection with ... call options, put options, secu-
rity-based swaps or any other derivative securities.” Beneficial
owners would be required to disclose interests in all derivative
securities (including cash-settled derivative securities) that use
the issuer’s equity security as a reference security. This clarifica-
tion under the proposed rules will align disclosure requirements
with the approach currently taken by many practitioners.

Updated Requirements for Group Formation

Sections 13(d)(3) and 13(g)(3) of the Exchange Act and Rule
13d-5 under the Exchange Act provide that two or more persons
or entities beneficially owning shares of registered securities may
be deemed to have formed a “group,” which acts as a “person” for
purposes of beneficial ownership reporting. However, as the SEC
has explained, “the determination of whether coordinated efforts”
among such “persons constitutes a group subject to regulation as
a single ‘person™ has largely been a “question of fact.”

2The SEC has explained that security-based swaps are excluded from the
proposed changes because recently proposed Rule 10B-1 “would provide
sufficient information regarding holdings of security-based swaps such that
additional regulation under Regulation 13D-G ... would be unnecessarily
duplicative,” as detailed in our January 21, 2022, client alert “SEC Proposes

New Disclosure Rule for Security-Based Swap Positions.”

The SEC is proposing amending Rule 13d-5 to align it more with
the text of Sections 13(d)(3) and 13(g)(3) of the Exchange Act.
These changes intend to remove the implication that an express
agreement by two parties to act together is a requirement for
formation of a group.

The SEC’s proposed changes also clarify the circumstances
under which two or more persons have formed a “group” to
include, among other things, “tipper-tippee” relationships in
which a person shares nonpublic information about an upcom-
ing Schedule 13D filing with another person who subsequently
purchases the issuer’s securities based on such information. The
proposed amendments also expressly attribute “acquisitions made
by a group member after the date of group formation ... to the
group once the collective beneficial ownership among group
members exceeds [5%] of a covered class.”

Additionally, the proposed changes clarify certain circumstances
under which two or more persons may engage in conduct without
becoming subject to group reporting requirements. Notably, the
proposed amendments exempt investors that communicate with
other shareholders, or the issuer, from “group” status when such
communications are not undertaken with the purpose or effect of
changing or influencing control of the issuer.

Next Steps

The public comment period will remain open for 60 days follow-
ing publication of the proposing release on the SEC’s website

or 30 days following publication of the proposing release in the
Federal Register, whichever period is longer.

More information on the proposed changes is available in the
SEC’s proposing release and accompanying press release.

Associate Danielle T. Joe contributed to this update.
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Annex 1

Type of Schedule 13G

Current Filing Requirements

Proposed Rule Changes

Qualified Institutional
Investors (under Rule
13d-1(b))

Initial Filing: The earlier of: (a) 45 days after the end
of the year in which a person acquired more than
5% beneficial ownership (if still a five-percent bene-
ficial owner at the end of such year); and (b) 10 days
after the end of the first month in which a person’s
beneficial ownership exceeds 10% at month-end.

Annual Amendment: \Within 45 days after the
end of the year, unless there are no changes to the
information last reported.

Additional Amendments: \Within 10 days after the
end of the first month in which such person’s month-
end beneficial ownership exceeds 10%; thereafter,
within 10 days after the end of any month in which
such person's month-end beneficial ownership
increases or decreases by more than 5%.

Initial Filing: Within five business days after the end
of the first month in which a person’s month-end
beneficial ownership exceeds 5%.

Annual Amendment: None.

Monthly Amendments: Within five business days
after the end of each month, if as of the end of such
month, there is a material change in the information
previously reported.

Additional Amendments: \Within five days after the
date on which such person’s beneficial ownership
exceeds 10%; thereafter, within five days after the
date on which such person’s beneficial ownership
increases or decreases by more than 5%.

Passive Investor (under
Rule 13d-1(c))

Initial Filing: Within 10 days after acquiring more
than 5% beneficial ownership.

Annual Amendment: \Within 45 days after the end
of the year, unless there are no changes to the
information last reported.

Additional Amendments: Promptly after acquiring
greater than 10% beneficial ownership; thereafter,
promptly after a person’s beneficial ownership
increases or decreases by more than 5%.

Initial Filing: Within five days after acquiring more
than 5% beneficial ownership.

Annual Amendment: None.

Monthly Amendments: \Within five business days
after the end of each month, if as of the end of such
month, there is a material change in the information
previously reported.

Additional Amendments: \ithin one business
day after acquiring greater than 10% beneficial
ownership; thereafter, within one business day
after a person'’s beneficial ownership increases
or decreases by more than 5%.

Exempt Investor (under
Rule 13d-1(d))

Initial Filing: \Within 45 days after the end of the
year in which a person acquired more than 5%
beneficial ownership (if still a five-percent beneficial
owner at the end of such year).

Annual Amendment: Within 45 days after the end
of the year, unless there are no changes to the
information last reported.

Initial Filing: Within five business days after the end
of the first month in which a person’s month-end
beneficial ownership exceeds 5%.

Annual Amendment: None.

Monthly Amendments: Within five business days
after the end of each month, if as of the end of such
month, there is a material change in the information
previously reported.
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