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For the purposes of a statutory appraisal
under Delaware law, a corporation’s fair
value is determined ‘““on the date of the merg-
er’”'—in other words, at closing, not signing.
However, deal terms, including price, are
typically agreed upon months in advance of
completion, and the value of the corporation
can change during that span. In 1996, the
Delaware Supreme Court addressed this is-
sue in the appraisal context for the first time,
holding that changes in value to the corpora-
tion as a going-concern prior to closing must
be included in the valuation.?

When the Delaware courts began using
the deal value as a starting point in valuing
companies (as opposed to the traditional
discounted cash flow method),? they had to
determine whether the deal price should be
adjusted to account for any changes in cir-
cumstances between signing and closing.
Until recently, there have been only a hand-
ful of cases addressing this valuation issue,
and the courts in most cases declined to
adjust the deal price, finding there was a lack
of evidence to show a change in value.*

Then, in 2019, the Court of Chancery is-
sued back-to-back decisions that suggested
expert evidence may be helpful in that
context. In the first case, appraising the value
of Columbia Pipelines Group, Inc.,® the
court declined to make an adjustment be-
cause petitioners failed to “suggest a means
of adjusting the deal price,”® but said that
“[plerhaps an expert could have constructed

a metric.””

Nine days later, the Court of Chancery ap-
praised Stillwater Mining Company based
on the deal price less applicable synergies.®
The court declined to adjust the deal price in
large part because, much like in Columbia
Pipeline, the Stillwater petitioners failed to
present expert testimony regarding how the
increased price of some metals increased
Stillwater’s value.
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Court of Chancery Adjusts Deal Price Due
to Post-Signing Increases in Value

In two cases in 2021 and 2022, however, the
Court of Chancery increased a deal-price-less-
synergies valuation due to a change in corporate
value between signing and closing. In both cases,
the court relied on expert evidence where the poten-
tial change in corporate value may not have been
reflected in the deal price. These cases, discussed
below, provide guidance for directors, officers and
advisors negotiating transactions.

In 2021, In re Appraisal of Regal Entertainment
Group,® the court determined that the deal price
($23) minus synergies (yielding a fair value of
$19.23) was the most reliable indicator of fair value.
However, after the merger agreement was signed
but before the transaction closed, U.S. corporate tax
rates were lowered. Regal agreed that the tax reform
increased the corporation’s value, but argued that
the increase was not as large as the petitioners
claimed.

Both parties relied on expert testimony regarding
the increase in value. The court agreed that the
lowered tax rate was part of the “operative reality”
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of Regal at closing and that an upward adjustment
was warranted. Regal argued that the upward adjust-
ment should be discounted because a portion of the
increase was factored into the deal price, but the
court disagreed. Although Regal provided evidence
of market commentary about the impact generally
of the lower tax rates, the court required specific ev-
idence about Regal.'® The court added $4.37 to
result in a fair value of $23.60, slightly above the
deal price.

In 2022, the Court of Chancery again adjusted a
deal-price-less-synergies valuation ($44.29), this
time due to outperformance of projections and
analysts’ expectations. In BCIM Strategic Value
Master Fund, LP v. HFF, Inc.,"" after signing, the
corporation had a significant earnings beat and there
was evidence that the increased performance would
continue into the future.

Relying in part on expert evidence, the court
found that the corporation’s “outperformance was
both more significant and durable,”"? distinguishing
it from In re PetSmart."®

The court noted that the projections the board
relied on when it negotiated and approved the trans-
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action at $49.16 per share did not anticipate the
increased performance, and the valuation analysis
of the corporation’s financial advisor “did not
incorporate value from the Company’s pipeline of
deals, which suggested that the Company would
perform better than budgeted.”"* The court increased
the deal price less synergies number by $2.30 for a
fair value determination of $46.59.

Takeaways

e In recent appraisal cases, the Chancery Court
has shown a willingness to find fair values in
excess of the deal price if petitioners can prove
that a corporation increased in value between
signing and closing. On the other hand, the
court has indicated that a company’s value
may also decrease if new information is
negative.

e A petitioner must provide sufficient evidence,
including possibly expert analysis, in order to
convince the court an adjustment is warranted.
On the company side, meanwhile, absent ex-
plicit evidence, the court may decline to find
that a board considered possible future in-
creases in value when negotiating a deal price.
Defense lawyers should consider this in for-
mulating their fact and expert discovery strate-
gies, as both sides carry the burden of proving
their cases in an appraisal action.

e If a board negotiating a transaction is aware of
a pending market or legal change that has the
potential to alter a corporation’s value, it
should consider that and document its delib-
erations regarding that issue, particularly
where appraisal rights may be available.

This article is provided by Skadden, Arps, Slate,
Meagher & Flom LLP and its affiliates for educa-
tional and informational purposes only and is not
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intended and should not be construed as legal

advice.
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In 2021, banks, including regional banks, en-
gaged in significant levels of merger activity as they
sought, in large part, to gain efficiencies of scale in
order to enhance offerings and thus compete with
larger institutions. The total deal value for bank
mergers and acquisitions in 2021 reached a 15-year
high, including 13 announced deals with values
above $1 billion." However, greater regulatory
scrutiny has slowed large bank merger activity in
the first quarter of 2022, with only one deal an-
nounced with a value above $500 million.?

Bank regulators have recently engaged in steps to
reconsider their historical review processes for
mergers, citing, among other items, the financial
stability factor added to the Bank Merger Act and
the Bank Holding Company Act by the 2010 Dodd-
Frank Wall Street Reform and Consumer Protection
Act (“Dodd-Frank™) as a basis for their current

reform efforts.

For the Bank Merger Act, Dodd-Frank’s statutory
language requires that the regulator consider “the
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risk to the stability of the United States banking or
financial system” when assessing a proposed trans-
action, while for deals subject to the Bank Holding
Company Act, Dodd-Frank mandates that the Fed-
eral Reserve Board consider “the extent to which a
proposed acquisition, merger, or consolidation
would result in greater or more concentrated risks to
the stability of the United States banking or financial
system.”®

Regulators generally have applied these statutory
requirements by considering risks with respect to
the stability of the U.S. banking or financial system
as a whole; for example, the Federal Reserve Board,
in its order approving the merger of BB&T Corpora-
tion and SunTrust Banks, Inc., noted, “[a]n organi-
zation’s size is one important indicator of the risk
that the organization may pose to the U.S. banking
or financial system. [. . .] In this case, the Board has
considered measures of the combined organization’s
size relative to the U.S. financial system, including
the combined organization’s consolidated assets,
consolidated liabilities, total leverage exposure, and
U.S. deposits.”

The use of the financial stability factor as pretext
for further reconsideration and potential revision of
bank merger regulatory review processes appears
inconsistent with this historical “impact on the U.S.
economy” approach, and indeed may be adverse to
that historical approach by inhibiting regional and
superregional banks from effectively competing
with the largest U.S. financial institutions.

OCC and FDIC Regulatory Activities

On April 1, 2022, Michael J. Hsu, the Acting
Comptroller of the Currency, spoke before the
Wharton Financial Regulation Conference regard-
ing the resolvability of large regional banks.® In his
speech, he points to a gap in resolvability for so-

996

called “large regionals,” which are not subject to
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the heightened resolvability requirements that apply
to the eight U.S. global systemically important
banking organizations (“U.S. GSIBs”). Expressing
a concern about financial stability if a large regional
needed to be resolved, Hsu suggests that large
regionals be subject to resolvability requirements
similar to those applicable to the U.S. GSIBs,
including adopting a single-point-of-entry
(“SPOE”) resolution strategy, requiring sufficient
bail-in-able long-term debt at the parent (so-called
total loss-absorbing capacity, or “TLAC”), and
ensuring “separability.”

Hsu acknowledges in his speech that it “made
sense” that these requirements were initially placed
only on GSIBs. However, because large regional
banks are significantly larger and more complex
than they were a decade ago, even though large
regional banks do not need to be “subject to the full
set of resolvability requirements for GSIBs,” Hsu
suggests that the aforementioned three approaches
would give the government more options in order to
plug “a gap in our financial stability defenses.””

Hsu notes that “[m]any of the reforms needed to
effectuate those changes on a permanent basis
would have to be done by the Federal Reserve and
FDIC and would require rulemakings.” However, in
the interest of time, Hsu suggests that in order to
oblige large regional banks to adopt these require-
ments sooner, the Office of the Comptroller of the
Currency (“OCC”) is reviewing and contemplating
an interim alternative option, which is to “condition
approval of a large bank merger on actions and cred-
ible commitments to achieving SPOE, TLAC, and
separability.”® Hsu reiterated many of these points
in a speech at Brookings on May 9, 2022.°

Hsu’s speech comes on the heels of several recent
developments related to bank mergers. On July 9,
2021, President Biden issued a sweeping Executive
Order on Promoting Competition in the American
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Economy (“Executive Order”) asking for the “revi-
talization of merger oversight” and more extensive
scrutiny of bank mergers.'® Additionally, on March
25, 2022, citing the Executive Order, the Federal
Deposit Insurance Corporation (“FDIC”) published
a request for information soliciting comments
regarding the application of the laws, practices,
rules, regulations, guidance, and statements of
policy that apply to merger transactions involving
one or more insured depository institution." Both
Hsu and the FDIC point to their authority to regulate
on issues impacting financial stability as the reason
behind the suggested or contemplated changes to
the agencies’ approaches to bank mergers, as Dodd-
Frank added financial stability as a factor in bank
merger review.'? Hsu’s suggestion in his speech al-
luding to certain “actions and credible commit-
ments” regarding resolution actions is one way in
which the OCC could give effect to the financial
stability factor in its merger review.'® Although
expressly focusing on large regionals or “super-
regionals,” there is no numerical test cited by Hsu
that would preclude regional banks engaging in ma-
terial transactions from becoming subject to at least
a less stringent version of this approach.

In this article, we first provide additional back-
ground on SPOE, TLAC, and separability. Next, we
summarize additional, related developments in the
bank merger space. Lastly, we summarize potential
implications for large regional banks, and poten-
tially regional banks engaging in significant transac-
tions, in the merger context.

Background on Heightened Resolvability
Requirements

Hsu states in his speech that there is currently a
gap in large bank resolvability between U.S. GSIBs
and large regional banks. While Hsu acknowledges
that it is “logical” that large regional banks are not
subject to the same requirements as U.S. GSIBs
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around resolvability as these large regional banks
are “not as big, complex, or interconnected as the
GSIBs,” he underscores that there needs to be more
options to resolve a large regional bank and then, in
apparent contradiction to his earlier statement, sug-
gests those same heightened requirements be ap-
plicable to U.S. GSIBs." Hsu asserts that with cur-
rent requirements, should a large regional bank need
to be resolved, the only viable option would be a
purchase and assumption transaction with a GSIB,
which Hsu describes as a “shotgun marriage” that
would force the GSIB to become “significantly
more systemic.”'® We note that Hsu seems to disre-
gard that large regional banks must file viable
insured depository institution (“IDI”) resolution
plans with the FDIC, and that Category II and III
regional banks must still file credible section 165(d)
parent company resolution plans with the FDIC and
the Federal Reserve Board.

Nevertheless, Hsu identifies three approaches,
each already applicable to U.S. GSIBs, that would
give the government additional options to resolve a
large regional bank: implementing an SPOE resolu-
tion strategy, complying with TLAC requirements
and restructuring in order for business lines and/or
assets to be “separable.”

SPOE Resolution Strategies

SPOE has become the prevailing approach to
resolving the U.S. GSIBs and is now the strategy
expected from regulators. SPOE resolution strate-
gies are designed to eliminate the need for a govern-
ment bailout and to minimize the contagion caused
by a banking organization’s failure, thereby address-
ing systemic and moral hazard risk. As Hsu ac-
knowledges, in an SPOE resolution, only the top-
tier parent company would fail; all of the material
subsidiaries would continue to operate and function,
“thus avoiding the chaos of multiple proceedings.”*®
Under this approach, losses would be imposed on
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shareholders and long-term creditors of the top-tier
parent holding company without the need for ad-
ditional taxpayer or government support. By impos-
ing losses on long-term creditors and by requiring
holding companies to recapitalize and provide
liquidity support to material operating subsidiaries
that conduct critical operations, the SPOE strategy
also helps to minimize contagion risk to the financial
system. We note that the U.S. GSIBs have had to
make significant adjustments to their business-as-
usual structure and operations in order to facilitate a
successful SPOE strategy, such as ensuring they is-
sue sufficient external loss-absorbing long-term
debt at the parent company, as discussed in the next
sub-section on TLAC.

TLAC Requirements

The Federal Reserve Board adopted a “TLAC”
rule designed to facilitate an SPOE resolution
strategy. The rule requires the U.S. GSIBs to hold a
minimum amount of capital and eligible long-term
debt (“LTD”) at the top-tier holding company and to
maintain a “clean” top-tier holding company that
facilitates the SPOE strategy by prohibiting or limit-
ing the ability of the parent holding company to
enter into certain financial arrangements that could
impede the firm’s orderly resolution. The purpose of
the capital and long-term debt requirement is to
ensure losses are absorbed by the parent company’s
shareholders and creditors and not taxpayers or the
government. Hsu states that TLAC “serves as an
important buffer, so that if the firm fails, private
investors absorb the firm’s losses and are ‘bailed in’
instead of taxpayers footing the bill for a bailout.”"”
In order to comply with the TLAC rule, U.S. GSIBs
had to make adjustments to the liabilities and other
arrangements entered into by their parent holding
companies.

Separability

Hsu states that to be separable, banks “must
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identify lines of business and/or large portfolios that
can be sold quickly in stress or in receivership, and
operate them so that such a sale can be effectuated
quickly, ideally over a weekend. In other words, the
firm must be able to be broken up.” Hsu adds that
“[i]n most large financial groups, this is not a given.
Business lines or portfolios that seem naturally sep-
arable are often structured and operated in ways that
make it quite difficult to sell them quickly for
value.”'® Hsu does not acknowledge that large
regional banks already focus on separability, as they
must address separability in their IDI resolution
plans with the FDIC, and Category II and III re-
gional banks must present a credible resolution
strategy in their section 165(d) parent company res-
olution plans submitted to the FDIC and the Federal
Reserve Board.

Additional Bank Merger Developments

The OCC’s internal review of its merger approval
process to potentially condition approval on actions
and commitments to achieve SPOE, TLAC, and
separability comes alongside actions taken by the
FDIC to review its own rules, guidance, and state-
ments of policy that apply to merger transactions. In
a request for information published in the Federal
Register on March 31, 2022 (the “RFI”), the FDIC
requests comment on its existing regulatory frame-
work governing bank merger transactions, citing,
like Hsu, Dodd-Frank’s financial stability factor and
the increase in large banking organizations as
reasons for the current reexamination of the merger
framework.'® Comments were due by May 31, 2022.

For merger transactions subject to FDIC ap-
proval, the current FDIC Statement of Policy on
Bank Merger Transactions (the “FDIC Policy State-
ment”) lists four factors that the FDIC evaluates in
its review of proposed transactions: (1) competitive
factors, (2) prudential factors, (3) convenience and
needs factor, and (4) the anti-money laundering
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record. Notably, the RFI recognizes that the FDIC
Policy Statement does not address Dodd-Frank’s
financial stability factor.

The RFI presents 10 specific sets of questions for
comment, including “[w]hat, if any, additional
requirements or criteria should be included in the
existing regulatory framework to address the finan-
cial stability risk factor included by the Dodd-Frank
Act?”? Mirroring the concepts Hsu discussed in his
speech, a different question asks, “Are there attri-
butes of GSIB resolvability, such as a Total Loss
Absorbing Capacity (TLAC) requirement, that
could be put into place that would facilitate the res-
olution of a large insured depository institution
without resorting to a merger with another large
institution or a purchase and assumption transaction

with another large institutions?”’?!

The questions also seek to possibly re-evaluate
the existing factors used by the FDIC; one set of
questions focuses on the convenience and needs fac-
tor in the FDIC Policy Statement. The breadth and
depth of the questions for comment underscore that
the FDIC is potentially undertaking a significant
revamp of its merger approval process.

Separately, in an April 6, 2022 letter, Senate
Banking Committee Chairman Sherrod Brown
urges the OCC and the Federal Reserve Board “to
join the FDIC and review and reconsider their ap-
proach to big bank mergers.”? Brown’s comments
focus on the impacts that bank consolidation has
had on communities, noting that “[i]t is time for
regulators to transform their approach to better
protect the consumers and small businesses that
bank mergers leave behind.”? Brown asks the OCC
and Federal Reserve Board to initiate a public com-
ment process on bank merger review, as the FDIC
has done.
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Implications and Next Steps

Kicked off by Biden’s Executive Order in July
2021, it is clear there is a renewed focus on the
regulatory framework for bank mergers. While it is
uncertain what changes ultimately will be made to
the standards and factors for merger approvals, large
banks should be prepared for additional scrutiny
during the merger application process, with poten-
tially more requests for information or follow-up
questions on submitted applications than may have
been historically received. Such additional scrutiny
is likely to extend the timeline for merger approv-
als, which should be accounted for when negotiat-
ing “drop dead” dates and other timing consider-
ations in a purchase agreement. It is also possible
that bank regulators will begin to condition approval
of large and material bank mergers on representa-
tions or commitments provided in or alongside the
merger application.

These representations or commitments could
include requiring large regional banks to agree to
changes to their organizational structure to accom-
modate a SPOE resolution strategy or to increase
the percentage of long-term debt held at the parent
entity to satisfy a minimum TLAC requirement.

The current regulatory and political scrutiny
around bank mergers, and particularly the (perhaps
undue) focus on the financial stability factor, may
mean it will become more difficult for large and
regional banks to pursue transactions on the same
timeframes and with the same frequency as in recent
years. As a result, regional and larger banks consid-
ering merger activity may wish to plan ahead for the
issues that may be raised, so as to increase the
chance of approval and shorten the time to a closing.
Moreover, as regulators continue to develop propos-
als that could inhibit these transactions, banks
should engage in the review and comment process
through trade groups and, if appropriate, individual
comment, to respond to requests for information.
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On April 27, 2022, Vice Chancellor Joseph R.

Slights III of the Delaware Court of Chancery
entered judgment in favor of defendant, the CEO/

co-founder and then-chairman (the “Chairman’) of
Tesla Motors, Inc. (the “Company”), following a
trial on derivative claims for breach of fiduciary
duty asserted by stockholders in connection with
the Company’s acquisition of SolarCity Corpora-
tion (the “Target”).! Plaintiffs alleged that, at the
time of the acquisition, the Chairman held ap-
proximately 22% of the Company’s stock and was
its controlling stockholder. He also purportedly was
the chairman of the board and largest stockholder of
the Target. Plaintiffs asserted that he caused the
Company’s allegedly conflicted Board to approve
the deal—despite the Target’s alleged insol-
vency—at a purportedly “patently unfair price.”

Assuming without deciding that the Chairman
was the Company’s controlling stockholder and that
a majority of the Company’s Board was conflicted,
the Court reviewed the claims under an “entire fair-
ness” standard. Noting that the process was “far
from perfect” and that “defense verdicts after an
entire fairness review” are “not commonplace,” the
Court nevertheless found that the Company’s Board
“meaningfully vetted” the acquisition and the price
paid was “entirely fair in the truest sense of the
word”’—and rejected plaintiffs’ claims.

According to the decision, the deal involved the
acquisition by an electric car manufacturer of a solar
energy company in a stock-for-stock merger valued
at approximately $2.1 billion when it closed in late
2016. Ultimately, 85% of all votes cast by stockhold-
ers of the Company were in favor. Plaintiffs alleged
that, in addition to the Chairman, five of the other
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six directors of the Company were also conflicted
with respect to the acquisition as a result of various
financial and personal interests. Plaintiffs claimed
that the Target was “insolvent,” and that the Chair-
man caused the Board to approve the acquisition at
an inflated price to “bail out” his investment.

After an 11-day trial, including fact and expert
witness testimony, the Court found that, despite
liquidity “problems,” the “evidence leaves little
doubt that [the Target] was still a valuable company”
at the time of the deal. Explaining that entire fair-
ness entails both fair dealing and fair price, the
Court noted that price is the “paramount

consideration.”

As to the process, the Court concluded that
notwithstanding the alleged involvement of the
Chairman, there was an “indisputably independent
director leading the way” and the Board was “well
informed” and “placed the interests of [the Compa-
ny’s] stockholders ahead of their own.” The Court
noted that although the Board did not form a special
committee of independent directors to negotiate the
acquisition, it did condition the deal on an affirma-
tive vote of a majority of the Company’s disinter-
ested stockholders, even though not required by
Delaware law. The Company also dictated the tim-
ing of the acquisition, declining to explore the trans-
action when first proposed and instead pursuing it
when it made sense for the Company and at a time
when the Target’s industry was facing “macroeco-
nomic headwinds” that resulted in historic trading
lows. In addition, the Court highlighted that the
Board relied on “independent, top-tier” advisors.
Indeed, the Court found that information discovered
during the due diligence process was used by the
Company to negotiate a lower price and that such
price decreases “are strong evidence of fairness.”

As to the price, the Court concluded that the
Target was “far from insolvent.” The Court noted
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that, while the Target was “cash-strapped to a
dangerous degree,” it had been able to raise billions
of dollars from sophisticated financial institutions
and its “cash challenges were ramifications of rapid
growth, not market disinterest . . . or poor business
execution.” The Court added that the evidence
indicated that the Company realized approximately
$1 billion in nominal cash flows from the deal al-

ready and expects to realize at least $2 billion more.

The Court also determined that the fairness
opinion and valuation work of the Company’s
financial advisor “accurately captured” the Target’s
value. In addition, the Court found that the market
in advance of the deal was “sufficiently informed to
reach a reliable assessment of [the Target’s] value.”
Thus, the Company’s acquisition, which was ulti-
mately consummated at a small discount compared
to the Target’s unaffected stock price, was further
evidence that the price paid was fair to the Company.

The Court also concluded that the acquisition was
synergistic, including expected cost synergies of at
least $150 million per year, as well as revenue
synergies. The Court also pointed to “the astronomic
rise” in the Company’s stock price in the years fol-
lowing the deal and noted that the combination had
“allowed [the Company] to become what it has for
years told the market and its stockholders it strives
to be—an agent of change that will ‘accelerate the

EEEE)

world’s transition to sustainable energy.

The Court did “observe,” however, that the Com-
pany potentially could have avoided “post-trial
judicial second guessing” if it had adopted “more
objectively evident procedural protections.” For
example, the Court noted that the Chairman could
have “stepped away from the . . . Board’s consider-
ation of the Acquisition entirely,” and the Board
could have “formed a special committee comprised
of indisputably independent directors, even if that
meant it was a committee of one.” The Court sug-
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gested that these procedures could have led to “busi-
ness judgment deference.”

ENDNOTES:

In re Tesla Motors, Inc. S’holder Litig., C.A.
No. 12711-VCS (Del. Ch. Apr. 27, 2022).

DELAWARE COURT
ADDRESSES CLAIMS
ARISING FROM HACKERS’
THEFT OF MERGER
CONSIDERATION

By William Nahill and Neal J. Reenan

William Nahill is an associate in the Chicago office
of Latham & Watkins LLP. Neal Reenan is a
partner in the Boston and Chicago offices of
Latham & Watkins. Contact:
william.nahill@lw.com or

neal.reenan@lw.com.

After hackers targeted law firm emails and stole a
portion of the merger consideration, the Delaware
Court of Chancery found it was “reasonably con-
ceivable” that an M&A buyer could be liable for not
ensuring final payment reached target company
shareholders.

On April 1, 2022, the Delaware Court of Chan-
cery (“the Court”) issued an opinion in Sorenson
Impact Foundation v. Continental Stock Transfer &
Trust Company, a case brought by target company
shareholders in a merger transaction after hackers
posing as the shareholders successfully redirected a
portion of the merger consideration to the hackers
instead of the shareholders. The out-of-pocket
shareholders sued the buyer, the target company
(which survived the merger as a wholly-owned sub-
sidiary of the buyer), and the paying agent respon-
sible for remitting payment of the merger consider-
ation to the target’s shareholders under a customary
paying agent agreement with the buyer.
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Vice Chancellor Glasscock, considering the
defendants’ motions to dismiss at the pleading stage:

e allowed breach of contract claims against the
buyer to proceed on the grounds that it was
“reasonably conceivable” (the relevant stan-
dard at the pleading stage) that the buyer had
breached the merger agreement by not ensur-
ing that final payment reached the sharehold-

ers;

e dismissed all claims against the paying agent
due to lack of personal jurisdiction; and

e dismissed claims that the buyer was vicari-
ously liable for the paying agent’s breach of
contract on grounds that Delaware law only
recognizes vicarious liability for an agent’s
tortious conduct.

Background

The Sorenson case concerns the acquisition of
Graduation Alliance, Inc. (“the Target”) by Tassel
Parent Inc., a subsidiary of funds managed by a
private equity firm (“the Buyer”). In connection
with the transaction, the Buyer entered into a paying
agent agreement (“the PAA”) with Continental
Stock Transfer & Trust Company (“the Paying
Agent”) to engage the Paying Agent to send the
merger consideration delivered by the Buyer to the
Target’s shareholders. After the Sorenson Impact
Foundation and James Lee Sorenson Family Foun-
dation (together, “the Sorenson Entities”) properly
tendered their securities in the Target to the Paying
Agent along with a letter of transmittal directing the
Paying Agent to wire their merger consideration to
a bank in Utah, hackers intercepted emails between
the Sorenson Entities and legal counsel on the trans-
action (“the Law Firm”) and, posing as the Sorenson
Entities, asked the Law Firm to direct payment
instead to a bank account in Hong Kong in the name
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of HongKong Wemakos Furniture Trading Co.
Limited.

In accordance with the terms of the PAA, prior to
closing of the merger, the Buyer sent the Paying
Agent a schedule of all the Target shareholders
entitled to receive the merger consideration. The
PAA required the Paying Agent to examine all let-
ters of transmittal as well as the share certificates
submitted to it by the shareholders to ascertain that
they were properly completed. If the share certifi-
cates or letters of transmittal were not properly
completed or if some other irregularity existed, the
Paying Agent was required to consult with the
Buyer. The Paying Agent could waive such ir-
regularities, but only with the Buyer’s written
consent. In addition, the form letter of transmittal
that the shareholders completed required that any
shareholder requesting payment in a name other
than the name on its stock certificate properly
endorse the certificate and have the signature “me-
dallion guaranteed” by a qualified guarantor.

When the Law Firm instructed the Paying Agent
to revise the Sorenson Entities’ letter of transmittal
to make a payment to the bank in Hong Kong in the
name of HongKong Wemakos, the Paying Agent
discussed the issue with the Law Firm and offered
the Law Firm three options: (i) provide the medal-
lion guarantee; (ii) provide the Paying Agent with a
letter of instruction from the Sorenson Entities
including hold harmless language for the benefit of
the Paying Agent and waive the medallion guarantee
requirement; or (iii) change the name on the pay-
ment schedule to the HongKong Wemakos name.
The Law Firm chose the last option, and the Paying
Agent made the payment to the account in the name
of HongKong Wemakos, resulting in the Sorenson
Entities not receiving the merger consideration to
which they were entitled.
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Analysis

Buyer May Be Liable for Not Ensuring
Payment to Target Shareholders

The Court, noting that “the amended Complaint
pushes the Court to the limits of the leniency inher-
ent in the modern doctrine of notice pleading,”
overcame two significant hurdles to reject the Buy-
er’s motion to dismiss the Sorenson Entities’ breach
of contract claims.

First, the Court observed that the Sorenson Enti-
ties did not plead that the Buyer had breached the
terms of the merger agreement but instead alleged
that the Buyer had breached the terms of the letter
of transmittal by failing to obtain a medallion
guarantee in circumstances where it was required to
do so. The Court noted that the Buyer was not a
party to, and had not signed, the letter of transmittal
and that the Court had previously held in Cigna
Health and Life Insurance Company v. Audax
Health Solutions, Inc. that letters of transmittal are
not contracts. Nevertheless, the Court stated that in
the context of pleading a breach of contract claim in
Delaware, a plaintiff can make out a sufficient claim
if the complaint contains “a short and plain state-
ment of the claim showing that the pleader is entitled
to relief,” and that “specific facts need not be pled in
order to make out an ‘actionable claim,” and assess-
ment of the stated claim should be ‘liberally con-
strued’ so long as the defendant has ‘fair notice’ of
the claim.” Applying that forgiving standard, the
Court found that the complaint gave sufficient no-
tice to the Buyer that it was being sued for a failure
to pay the merger consideration in violation of the
merger agreement for the breach of contract claim
to survive a motion to dismiss.

Second, the Court acknowledged that the merger
agreement did not explicitly require the Buyer to
make a payment of the merger consideration to the
Sorenson Entities. Instead, it merely required the
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Buyer to pay the merger consideration to the Paying
Agent, which the Buyer had done. However, not-
withstanding the plain text of the merger agreement,
the Court held that it was “reasonably conceivable”
(the applicable standard at the pleading stage) that
the merger agreement “read holistically” could be
interpreted to require the Buyer “to do more than
make a payment to its agent, that is, to ensure pay-
ment to the ‘entitled” shareholders.”

No Personal Jurisdiction Over Paying Agent

The Court granted the Paying Agent’s motion to
dismiss for lack of personal jurisdiction. The Soren-
son Entities asserted that, although the Paying Agent
was neither a party to the merger agreement nor a
signatory to the letter of transmittal, the forum selec-
tion clauses in those documents (both of which
required litigation in Delaware) could be imputed
into the PAA because the PAA attached the letter of
transmittal as an exhibit, and the letter of transmittal
in turn attached the merger agreement as an exhibit.

The Court rejected the Sorenson Entities’ argu-
ments because (i) the PAA did not specifically
incorporate the forum selection clauses by reference
or otherwise provide an “explicit manifestation of
intent” to incorporate the forum selection clauses
and (ii) the PAA contained a provision expressly
denying that the Paying Agent was bound by any
provisions of the merger agreement.

The Court also found that the Paying Agent did
not have sufficient minimum contacts with the state
of Delaware by virtue of providing services in con-
nection with the merger of two Delaware corpora-
tions for the state to assert jurisdiction through its
long-arm statute, and Delaware had no special inter-
est in adjudicating a dispute over a “commonplace
commercial contract” such as the PAA.
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No Vicarious Liability for an Agent’s Breach
of Contract

The Court dismissed the Sorenson Entities’
claims that the Buyer was vicariously liable for the
Paying Agent’s breach of the PAA on the grounds
that under Delaware law, while a principal may be
vicariously liable for forts committed by its agent, a
principal cannot be liable for its agent’s breach of
contract or other non-tortious conduct. Although the
Sorenson Entities did plead that the Paying Agent
had committed the tort of negligence, the Sorenson
Entities did not allege that the Buyer was vicariously
liable in connection with that conduct. The Court
implied that had the Sorenson Entities pleaded that
the Buyer was vicariously liable for the Paying
Agent’s negligence, a vicarious liability claim may
have survived a motion to dismiss.

Unjust Enrichment Claims

The Sorenson Entities also pleaded unjust enrich-
ment claims against both the Buyer and the Target.
Under Delaware law, unjust enrichment occurs
where there is “(1) an enrichment, (2) an impover-
ishment, (3) a relation between the enrichment and
impoverishment, (4) the absence of justification and
(5) the absence of a remedy provided at law.” While
the Court noted that “it is difficult to see how Buyer
can have liability apart from breach of contract
here,” it nevertheless “bow[ed] under the weight of
precedent,” citing the Court’s recent decision in
Lockton v. Rodgers (holding that the absence of
justification prong can be satisfied by other claims
brought by the plaintiffs) to decline to dismiss the
unjust enrichment claims.

Status After the Ruling

As a result of the ruling, the Sorenson Entities’
claims against the Paying Agent were dismissed,
while their claims against the Buyer for breach of
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contract and claims against both the Buyer and the
Target for unjust enrichment were permitted to
proceed. The Court declined to rule on the Buyer’s
and the Target’s motion to dismiss for failure to join
the Law Firm as a necessary party, requesting that
argument on that motion be supplemented to con-
sider the additional question of whether the Paying
Agent is a necessary party.

Implications

Sorenson highlights the need for M&A practitio-
ners to be aware that sophisticated hackers who are
familiar with the standard payment mechanics of
merger transactions are looking to exploit the pro-
cess of transmitting funds from the paying agent to
shareholders. These hackers prey upon law firm as-
sociates, paying agent employees, and other indi-
viduals who are tasked with coordinating closing
payment logistics, often in great volume and under
significant time pressure. The plaintiffs in Sorenson
argued that the defendants’ actions were influenced
by a “time crunch,” and noted that the Law Firm did
not consult with what it believed were the Target
shareholders before giving the final instruction to
the Paying Agent to change the name in the PAA
payment schedule.

While all parties to an M&A transaction and their
counsel and other advisors should do everything
possible to ensure that protections are in place to
prevent hackers from infiltrating their systems in
the first place, ultimately individual practitioners
must remain vigilant even in the haze of a time-
crunched closing process for potential red flags,
such as last-minute changes to payment instructions
or letters of transmittal or failures to observe protec-
tive technical requirements, such as the need for a
medallion guarantee.

Additionally, Sorenson puts M&A buyers on no-
tice that their obligations may not end with payment
to a paying agent. Indeed, the Court found that it
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was “reasonably conceivable” that the merger
agreement in this case required the Buyer to ensure
ultimate payment to the Sorenson Entities (despite
the lack of any direct language to that effect). Buy-
ers (and their counsel) may be obliged to see that
payments ultimately reach shareholders, especially
when potential irregularities arise or deviations from
the express processes in transaction documents are
considered.

While M&A practitioners and their clients can
view paying agent agreements as technical form
documents with little practical significance, Soren-
son proves that these documents’ terms can have
important implications when unforeseen circum-
stances arise or in the event that increasingly so-
phisticated bad actors succeed in infiltrating a
transaction. Buyers and paying agents should con-
sider including language in their paying agent agree-
ments and letters of transmittal entitling them to rely
on the information provided by shareholders unless
precise steps are taken to revise the letter. Doing so
could lessen the perceived pressure to accommodate
what appear to be last-minute changes from entitled
shareholders.

Further, parties should not assume that Delaware
courts will read into agreements choice of law or
forum clauses that are not included in the agree-
ments or incorporated by reference simply because
there are significant Delaware contacts in other
aspects of a transaction. If the parties’ goal is to
ensure that Delaware law and venue (or that of an-
other jurisdiction) prevail, they should expressly
include choice of law and forum clauses in paying
agent agreements or expressly incorporate by refer-
ence the choice of law and forum clauses in the
merger agreement or the letter of transmittal to
ensure that the paying agent can be joined in any lit-
igation that arises. Terms contained in an exhibit or
attachment to an agreement will not be imputed into
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that agreement unless there is an “explicit manifes-
tation of intent” for those terms to be incorporated.

Finally, Sorenson serves as a reminder that under
Delaware law a principal (such as a party to an
M&A transaction) can be held liable for the negli-
gence or other tortious conduct of an agent (such as
a paying agent), but not for an agent’s breach of
contract.

RECENT ANTITRUST
DIVISION STATEMENTS
SUGGEST CLOSE
ATTENTION TO DEALS
INVOLVING PRIVATE EQUITY

By Andrew C. Finch, Aidan Synnott, Joshua H.
Soven, Matthew W. Abbott, and Sarah Stasny

Andrew Finch, Aidan Synnott, Matthew Abbott and
Sarah Stasny are partners in the New York office of
Paul, Weiss, Rifkind, Wharton & Garrison LLP.
Joshua Soven is a partner in Paul Weiss’
Washington, D.C. office. Contact:
afinch@paulweiss.com or
asynnott@paulweiss.com or

[soven@ paulweiss.com or
mabbott@paulweiss.com or
sstasny @ paulweiss.com.

The federal antitrust agencies are increasingly
focused on issues of particular relevance to private
equity funds. In a memo last September,' the FTC
Chair asserted that “the growing role of private
equity and other investment vehicles invites us to
examine how these business models may distort
ordinary incentives in ways that strip productive
capacity and may facilitate unfair methods of com-
petition and consumer protection violations.”

More recently, Jonathan Kanter, the assistant at-
torney general in charge of the Antitrust Division at
the DOJ, has spoken about potential competitive is-
sues in private equity deals, including roll ups, the

© 2022 Thomson Reuters

June 2022 | Volume 26 | Issue 6

involvement of private equity in divestiture reme-
dies and enforcement of the law concerning inter-
locking directorates. In a recent interview with the
Financial Times,? he said that private equity deals
are “top of mind” for him and his staff.

Roll Ups

In the interview, Mr. Kanter stated that a roll up
strategy is a “business model [that] is often very
much at odds with” antitrust laws “and very much
at odds with the competition we’re trying to
protect.” As a result, he said, if the DOJ is “going to
be effective, we cannot just look at each individual
deal in a vacuum detached from the private equity
firm.” In line with these statements, funds can
expect that they or their portfolio companies will
increasingly be asked wide-ranging questions about
strategies in certain merger reviews. More broadly,
in light of Mr. Kanter’s statements and the DOJ and
FTC’s recently issued call for comments on the
agencies’ merger guidelines (which asks whether
“the guidelines’ approach to private equity acquisi-
tions [is] adequate™), it would not be surprising to
see private equity roll ups addressed in future
merger guidelines.

Acquisitions of Divestiture Assets

As we wrote in January,® Mr. Kanter has ex-
pressed some skepticism about divestitures as reme-
dies in merger matters in general. He stated then that
while divestitures will be an option in certain cir-
cumstances, in his view “those circumstances are
the exception, not the rule.” He returned to the topic
of divestitures in a speech in April,* expressing a
concern that “divestitures may not fully preserve
competition across all its dimensions in dynamic
markets.” In that speech, he went on to single out
private equity purchasers, saying that “too often
partial divestitures ship assets to buyers like private
equity firms who are incapable or uninterested in
using them to their full potential.” He continued this
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theme in the Financial Times interview, saying:
“Very often settlement divestitures [involve] private
equity firms [often] motivated by either reducing
costs at a company, which will make it less compet-
itive, or squeezing out value by concentrating [the]
industry in a roll-up.” Those involved in deals where
a private equity fund is part of a potential remedy
should take Mr. Kanter’s assertions into account
when advocating for the remedy.

Interlocking Directorates

In general, Section 8 of the Clayton Act prohibits
a person from simultaneously serving on the board
of two competing corporations unless the criteria
for de minimis exceptions are met. Historically,
when the DOJ became aware of a potential Section
8 issue (typically during review of a proposed trans-
action), the matter was often resolved by the direc-
tor resigning from a board.

In certain instances, the DOJ issued a public
statement about the matter. Recent statements by
Mr. Kanter suggest that future Section 8 violations
may be treated differently. In April, he gave a speech
in which he suggested that the DOJ would “not hes-
itate to bring Section 8 cases to break up interlock-
ing directorates.”® He reiterated the Antitrust Divi-
sion’s attention to interlocking directorates in the
Financial Times interview, saying “we’re going to
enforce” Section 8. These statements—along with
Mr. Kanter’s other statements about his willingness
to litigate—suggest that Section 8 issues may be
more onerous to resolve going forward. It may be
that the DOJ will now insist on a consent decree,
which would require a court filing, a period for pub-
lic comment and eventual approval by a judge. As
such, private equity funds should pay particular at-
tention to potential Section 8 issues when structur-
ing deals, and should periodically evaluate their
portfolios for these issues as companies’ businesses
evolve. Indeed, companies that are not initially
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competitors may become competitors as product
and service lines change.

ENDNOTES:
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DISPARATE IMPACT:
WINNERS AND LOSERS
FROM THE NEW M&A
POLICY

By Noah Joshua Phillips

Noah Joshua Phillips is a Commissioner on the
Federal Trade Commission. The following is edited
from his remarks at the Eighth Annual Berkeley
Spring Forum on M&A and the Boardroom, held in
San Francisco on April 27, 2022.

The traditional view of M&A (to which I sub-
scribe) is that it is part of the way that companies

grow (or shrink) and evolve, as assets move to the
users that value them most highly. This market,
which Henry Manne dubbed the “market for corpo-
rate control,” also disciplines management and en-
courages competition.! Under this framework, the
role of the antitrust enforcer is to determine which
deals present threats to competition, block or rem-
edy them, and—in keeping with Ronald Coase?—
otherwise reduce transaction costs and minimize
distortions to the market.
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But to the new leadership at the antitrust agencies
and their fellow travelers, that view is anathema.
Their view of M&A boils down to three ideas. First,
M&A generally produces little social value and a
great deal of social cost.® Second, the costs include
a wide swath of ills including lessened competition
but also disadvantaged labor,* inflation,® and under-
mined democracy.® You name the problem, and
there’s a good chance some prominent antitrust-
reform Progressive has blamed it on M&A.” Third,
M&A is a privilege granted to companies by the
government, rather than a natural part of commerce.®

Much of the change to merger policy over the last
15 months is taking place in the context of merger
review under the Hart-Scott-Rodino (HSR) Antitrust
Improvements Act of 1976. If you share the hostile
view of mergers to which antitrust reformers sub-
scribe, then HSR—a process Congress designed to
help agencies spot and address ahead of time deals
that lessen competition—looks more like an op-
portunity to slow or stop M&A activity in general.
And the latter, what I’ ve called elsewhere the “repeal
of Hart-Scott-Rodino,”® is exactly what we are
seeing. Using HSR this way has several benefits:

First, it allows you to talk about it, broadcasting
hostility to M&A that has a positive branding effect
for enforcers and may also have some deterrent ef-
fect for M&A;

Second, you can sow uncertainty and run up the cost
of getting deals done, taxing M&A and making the
market for corporate control less efficient;

Third, these strategies can be accomplished without
courts; and

Fourth, it shields enforcers from political account-
ability for enabling M&A.

These “features” explain the merger control poli-
cies adopted over the last 15 months that together
constitute the only real novelty thus far in the Biden
Administration’s approach to M&A. The changes
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are not particularly well-calibrated to make antitrust
enforcement more efficient or effective, and in-
deed—as Jan Rybnicek’s faithful reporting on Twit-
ter of actual merger enforcement statistics shows—it
has not been.'?

Like all policies, the new M&A policies being
deployed by the agencies include tradeoffs. And one
such tradeoff, I think, deserves particular notice.
Contra the professed goals of Progressive antitrust
reformers, to rein in the biggest companies, the gra-
tuitous taxes on M&A being imposed by the antitrust
agencies are regressive, hitting smaller companies
the hardest. Policies designed in the name of ‘“‘anti-
monopoly” are disproportionately taxing companies
that few would consider monopolies, making it
harder for them to compete.

Taxing M&A

How are the agencies taxing M&A? Antitrust
enforcement over the last 15 months has been
anything but vigorous—indeed, it has been sclerotic.
By that I mean not just fewer cases being brought,
but a longer process with fewer decisions being
made."

The merger review process is already expensive.
Merging parties typically end up paying hefty sums
in attorney and consultant fees, not to mention the
time spent internally to comply with agencies
demands. One study estimated the median cost of
Second Request compliance at $4.3 million."? That
is separate and apart from the up-front expense of
negotiating deals and conducting due diligence.
Full-phase merger investigations can last from sev-
eral months to a year or more. Unanticipated delays
can impose costs beyond fees and distraction, like
having to extend deal financing or losing key em-
ployees and customers—or even losing out on the
deal.

While supporters of agency leadership cheer what
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they hope will be a deterrent to merging generally,
these kinds of costs are felt more heavily by smaller
firms. And that disadvantages them relative to larger
ones, to whom the costs look more like a rounding
error. The fact is that mergers are a way for smaller
firms to join forces to compete more effectively and
efficiently against larger rivals. Combining can put
financially struggling firms on firmer footing, or
improve the terms on which they can borrow to
grow their business. Advisers to traditional retail
grocers on M&A made a recent submission detail-
ing how competition from the Amazons and Wal-
Marts of the world was leading investors to flee
traditional grocers, resulting in lessened investment,
store closing, and bankruptcy.'® While those hostile
to M&A might discount this narrative, antitrust
reformers have not been shy about basing their crit-
icism of Amazon and Wal-Mart on the challenges
faced by precisely these smaller kinds of
companies.'* If growth by M&A is deterred substan-
tially, why would anyone believe that the giants
would be the most hamstrung?

Beyond the drawn-out process, the Commission
has adopted several policies openly taxing M&A in
a way that does nothing for competition and also
disparately impacts smaller players.

Early Termination

In the early days of the Biden administration,
FTC leadership suspended early termination (“ET”)
of the initial HSR waiting period. ET is reserved for
transactions that raise no apparent competitive
concerns. The FTC told the public that it expected
the suspension to be “temporary” and “brief,” and
justified it by citing the change in administrations
and an “unprecedented volume of HSR filings for
the start of a fiscal year.”"® That didn’t make sense
then. The uptick in filings had started long before,
and the agency had not only managed it but prose-
cuted—under Chair Joe Simons—the most prolific
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merger enforcement in decades.'® And presidential
transition was nothing new. The justifications make
even less sense now, over a year since the “tempo-
rary” and “brief” termination began. The number of
HSR filings had already dropped 70% from the
2020 peak when the suspension went into effect,"”
and the Administration came into office more than a
year ago.

The suspension of ET continues to delay what
are, by definition, competitively innocuous deals. It
is using the HSR process not to protect competition
but rather just to tax M&A. These deals can help
Americans, even save lives. The day before an-
nouncing the suspension, the Commission granted
ET to Thermo Fisher’s acquisition of Mesa
Biotech.® The small biotech company had devel-
oped an innovative rapid-PCR-testing platform for
the novel coronavirus, and combining it with
Thermo Fisher’s resources, scale, and distribution
would better meet then-exploding demand for
testing.'® With America and the world struggling
through the pandemic, the grant of ET just 24 hours
before the suspension took effect was good for the
public—and awfully convenient for the FTC when
one considers the negative PR from holding up a
deal that stood to improve COVID screening. This
incident not only belies the misguided assumption
that M&A offers nothing of value, it demonstrates
that those impacted by anti-M&A policies are not
just giant monopolies, but often small companies

. . and people who need help.

Ending ET accomplishes nothing for competition
and nothing good for M&A. But there is another
thing worth noting. By never granting ET, we, as
enforcers, cannot be accused of “permitting” the
deal. More on that soon.

Prior Approval

Another example of gratuitously taxing M&A is
the new Commission policy on prior approvals,

© 2022 Thomson Reuters
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adopted in October with the vote of former Com-
missioner Rohit Chopra.?® Under this policy, all
consents require Commission prior approval for
future transactions both by merging parties and
divestiture buyers for 10 years. The Commission
also threatens to impose restrictions for markets not
at issue in the transaction.?’ The new policy warns
merging parties that they are more likely to be
slapped with prior approval provisions if they
substantially comply with the FTC’s compulsory
requests in a full phase investigation. In marginally
less ominous language, the Commission is saying:
give up and don’t make us investigate your merger,
or we’ll make you pay.?? The Commission also
holds out the prospect of pursuing prior approval
remedies even after parties drop the offending deal,
the precise embarrassing and wasteful conduct that
led the agency to adopt a policy limiting prior ap-
proval requests in 1995.%

Giving the Commission a veto over future M&A
and all the time it wants to render it imposes signifi-
cant obligations on merging parties, and innocent
divestiture buyers. It slows and chills future M&A
activity whether it lessens competition or not.
Perhaps those hostile to M&A rest easier now that
Hikma Pharmaceuticals, a $2 billion generic drug
manufacturer, cannot buy another injectable skin
steroid without permission.?* They are surely re-
lieved that 30-employee XCL Energy cannot buy
more land to drill in Utah without government

approval.®®

But these two are hardly Pfizer and
ExxonMobil. And say what you will, but requiring
Price Chopper and Tops to obtain the FTC’s permis-
sion before acquiring a supermarket in Vermont or
upstate New York for the next 10 years is probably

not keeping Amazon executives up at night.?®

Meanwhile, after years of rhetoric claiming that
antitrust enforcers are falling down on the job by
insinuating that every large pharmaceutical deal or
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purchase by a large tech company must, somehow,
be anticompetitive and unresolvable, are we not sup-
posed to notice AstraZeneca’s $39 billion acquisi-
tion of Alexion Pharmaceuticals,?” Merck’s $11.5
billion acquisition of Acceleron Pharma,?® and
Facebook’s $1 billion acquisition of Kustomer,?
each of which went through without any prior ap-
proval or other kind of obligation?%

Smaller companies are more likely to accede to
prior approval requirements because they have less
leverage and often need the deal more, and with a
prior approval obligation their ability to engage in
M&A will be less than their larger competitors. That
is a competitive disadvantage to larger rivals. And
let’s not forget the divestiture buyers. We are punish-
ing the companies (often smaller ones) that have
done nothing but step up to help resolve a competi-
tive concern. This is what Commissioner Wilson

2931

and I dubbed “bonkers crazy.

Who does all of this help? One answer, as with
the termination of ET, is agency heads who do not
wish to be associated with “clearing” mergers. Prior
approval requirements deter consents, not mergers.
Among other things, they scare off better buyers of
assets. Without a consent, there is nothing for
enforcers to approve. Sure, this strategy probably
will push a few otherwise settleable matters into
expensive, uncertain litigation and force staff to
review prior approval applications for transactions
that would not otherwise merit investigation. Fine,
companies will fix it first. And, yes, the agencies
will be less effective and efficient as a result. But at
least the leadership will be able to dodge some dif-
ficult and unpopular decisions. This is a political
benefit, not a policy.

I am very concerned we are going to start seeing
deals with divestitures but without consents. There
are today murmurings in the private bar that the
agencies are refusing to engage on remedies, and
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instead are conveying their competitive concerns
and leaving it up to the merging parties to attempt a
resolution. This is fixing it first with a wink and a
nod—and no enforceable agreement with the
government. As a result, the public loses out on the
protections that a consent agreement provides—
including, ironically, prior approval policy. Only
agency heads, who get to avoid the appearance of
blessing mergers, gain. Reading strident dissents
about failed remedies for years, it never occurred to
me that one solution might be neither blocking nor
remediating deals at all.

Pre-Consummation Warning Letters

The final change to merger control I'll highlight
is the promiscuous use of pre-consummation warn-
ing letters, sometimes called “close-at-your-own-
peril letters.” The point of HSR is to enable the
antitrust agencies to review transactions, and block
or remedy the anticompetitive ones, before they are
consummated.®® That is not always possible, of
course. If the agencies do not expect to complete
their review before the merging parties are free to
consummate their deal, they will sometimes issue
pre-consummation warning letters that typically
inform the parties that the investigation is ongoing,
may ultimately find that the merger is illegal, and
the parties cannot avoid an enforcement action by
consummating now.

When a merger presents legitimate competitive
concerns and there is a good reason why the investi-
gation will not be completed in time, I have no
objection to issuing such letters. But last August,
the Director of the FTC’s Bureau of Competition
announced a new practice of issuing these letters far
more liberally.®® By my count, of late, the FTC has
sent warning letters in at least 60 investigations.
Some of those are in matters where we haven’t even
begun to conduct an investigation. In others, the real
investigation is over and we lack a reasonable basis
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to conclude the merger violates the law. But the let-
ters say we’re still investigating.

There is a bad government aspect to this. For
those matters where we’ve decided there isn’t a
competitive issue to address, one of two things must
be true. Either we are wasting staff’s time and
taxpayer dollars on needless investigation, or we are
misrepresenting to parties what is really happening.

But to parties trying to make and implement
M&A decisions, the result—and, I fear, the goal—is
to sow uncertainty about the future. Uncertainty, in
turn, discourages post-merger integration and
investment. This effect is particularly harmful for
small companies, which are more likely than larger
firms to need M&A to become more efficient and
competitive, and which will have a harder time
remaining viable should their merger be unwound.
How is that a good thing? Once again, there is a crit-
ical benefit to agency heads: because investigations
never end, we can never be seen as approving the
deals we are investigating.

How Is the M&A Tax Working?

If these various M&A taxes have borne fruit as
strategies to stop more anticompetitive mergers,
those fruit are not apparent. But the disproportion-
ate burdens already are.

Are the big guys running scared? The New York
Times’ DealBook recently reported that while global
M&A is down overall from last year—a natural and
predictable corollary of plummeting equity values
and rising interest rates—there has been a sharp
increase in the value and volume of very large
deals—i.e., $10 billion or more—“despite increased
scrutiny from antitrust regulators and other factors
that dampened enthusiasm for smaller deals.”®* If
that was the goal in the first place, it is very differ-
ent from the rhetoric.
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Conclusion

Policy involves tradeoffs. In their zeal to tax
M&A however they can, especially in ways that
courts cannot police, those running the antitrust
agencies and their supporters are already inviting
perverse consequences. They are driving up costs
and sowing uncertainty that disparately impact
smaller players, putting them at a competitive dis-
advantage to the biggest companies. And, apart from
press releases and avoiding political accountability,
what’s the payoft?

Everything I have described involves the process
for merger control. But substantive changes are
surely coming, as the Antitrust Division of the
Department of Justice and FTC undertake revisions
of the merger guidelines. I am not opposed to this
project in principle, and I am open to exploring well-
supported, administrable changes to the 2010
Guidelines.

But the hostile mentality about M&A responsible
for recent process reforms is a bad place to start,
and I am concerned that bias is already skewing the
Guidelines revisions. The January 18 Request for
Information issued jointly by the DOJ and FTC
solicits “specific examples of mergers that have
harmed competition” but not of mergers that ben-
efited competition. Or consider the “listening fo-
rums” undertaken by FTC Chair Lina Khan and As-
sistant Attorney General Jonathan Kanter, with the
ostensible purpose of “hear[ing] from those who
have experienced firsthand the effects of mergers
and acquisitions beyond antitrust experts.” Public
sessions are great, but there is no transparency to
me or the public about how the presenters—who
have uniformly negative things to say—are being
selected. This stands in stark contrast to countless
past public hearings, where commissioners besides
the Chair got input into who would speak.

Even well-crafted policy has unintended
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consequences. The reforms to the merger process
already in place are not well-crafted, so it’s little
surprise the consequences have not been good. They
are doing little for competition, weakening small
companies vis-a-vis larger competitors, and serving
only to support personal branding and lack of ac-
countability at the agencies. While the RFI process
thus far has left much to be desired, the antitrust
agencies still have a choice.

Prudence dictates that any new approach to
merger enforcement should be warranted by devel-
opments in legal and economic analysis, and only
after a thorough evaluation of both the administra-
bility and likely impact of that new approach. The
process should be transparent. I urge my colleagues
and DOJ leadership to proceed with care, and I
encourage the public to participate. We’ve seen too
many mistakes already.
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FROM THE EDITOR

M&A at Mid-Year

So far, 2022 has embraced its potential for
disruption. With global equity valuations on a roller-
coaster ride over the past three months, and inflation
at 40-year highs, the favorable market conditions
that fueled M&A volume from late 2020 through
2021 may well be over. Even the low-rate environ-
ment of the past decade could at last be ending—the
Federal Reserve is expected to keep raising rates
throughout the year in an attempt to reduce inflation-
ary pressures. Predictions of a possible recession
are now common among market analysts.

In spring 2022, the M&A market posted declines
in volume (for example, a 14% drop month-to-
month in April) yet it also experienced substantial
increases in deal value. So while U.S. strategic deals
fell in number by 18% in April, they rose by 45% in
terms of total deal value. This split between volume
and value was even more pronounced overseas, as
sponsor deals increased in value by over 100% in
April.

Sector bright spots include transportation, real
estate and tech, where, in late May, one of the larg-
est tech deals in M&A history was announced:
chipmaker Broadcom agreeing to acquire VMware
for $69 billion in cash and stock. The deal will face
review by the FTC or the DOJ, the Committee on
Foreign Investment in the United States, and vari-
ous international regulatory agencies.
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Among the most prominent question marks is the
future health of special purpose acquisition
companies. While U.S. SPAC acquisitions rose in
April by 108% in total deal value, this was still
down 88% from the highs of December 2021. Tick-
eting platform SeatGeek and media outlet Forbes
Global Media Holdings both recently terminated
proposed SPACs, in what appears to be a reaction to
the challenges of taking companies public in a rocky
time for equities.

There’s also the specter of greater SPAC regula-
tions down the road. Sen. Elizabeth Warren said in
May that she would introduce a bill to codify the
SEC’s recently proposed rules on SPACs and add
some more: for example, the bill would reportedly
extend the SPAC sponsor’s lockup period and would
increase liabilities for both sponsors and
underwriters. As Axios noted, however, “Warren
hasn’t had success in getting her Wall Street bills
taken up by the Senate, let alone passed into law.”

The M&A Lawyer will be back in early August.
We hope that all of our readers have a wonderful
early summer.

Chris O’Leary

Managing Editor




June 2022 | Volume 26 | Issue 6

The M&A Lawyer

EDITORIAL BOARD

CHAIRMAN:
PAUL T. SCHNELL

Skadden, Arps, Slate, Meagher &
Flom LLP

New York, NY

MANAGING EDITOR:
CHRIS O’LEARY

BOARD OF EDITORS:
SCOTT A. BARSHAY

Paul, Weiss, Rifkind, Wharton &
Garrison LLP

New York, NY

BERNARD S. BLACK

Northwestern University School of
Law

Evanston, IL

DENNIS J. BLOCK
Greenberg Traurig
New York, NY

ANDREW E. BOGEN
Gibson, Dunn & Crutcher LLP
Los Angeles, CA

GEORGE A. CASEY
Shearman & Sterling LLP
New York, NY

H. RODGIN COHEN
Sullivan & Cromwell
New York, NY

CATHERINE J. DARGAN
Covington & Burling LLP
Washington, DC

STEPHEN I. GLOVER
Gibson, Dunn & Crutcher LLP
Washington, DC

EDWARD D. HERLIHY
Wachtell, Lipton, Rosen & Katz
New York, NY

PETER D. LYONS

Freshfields Bruckhaus Deringer
LLP

New York, NY

DIDIER MARTIN
Bredin Prat
Paris, France

FRANCISCO ANTUNES MACIEL
MUSSNICH

Barbosa, Mussnich & Aragao
Advogados,

Rio de Janeiro, Brasil

MARIO A. PONCE
Simpson Thacher & Bartlett LLP
New York, NY

PHILLIP A. PROGER
Jones Day
Washington, DC

PHILIP RICHTER

Fried Frank Harris Shriver &
Jacobson

New York, NY

MICHAEL S. RINGLER

Skadden, Arps, Slate, Meagher &
Flom LLP

Palo Alto, CA

EVAN ROSEN
Davis Polk & Wardwell LLP
New York, NY

JEFFREY J. ROSEN
Debevoise & Plimpton LLP
New York, NY

FAIZA J. SAEED
Cravath, Swaine & Moore LLP
New York, NY

PAUL SHIM

Cleary Gottlieb Steen & Hamilton
LLP

New York, NY

ECKART WILCKE
Hogan Lovells
Frankfurt, Germany

GREGORY P. WILLIAMS
Richards, Layton & Finger
Wilmington, DE

© 2022 Thomson Reuters







The M&A LAWYER FIRST CLASS

MAIL
West LegalEdcenter
610 Opperman Drive U.S.POSTAGE
Eagan, MN 55123 PAI D
WEST

The M&A LAWYER

West LegalEdcenter

610 Opperman Drive, Eagan, MN 55123
Phone: 1-800-344-5009 or 1-800-328-4380
Fax: 1-800-340-9378

Web: http://westlegaledcenter.com

THOMSON REUTERS

YES! Rush me The M&A Lawyer and enter my one-year trial subscription (10 issues) at the price of
$1032.00. After 30 days, | will honor your invoice or cancel without obligation.

Name METHOD OF PAYMENT

Company (1 BILL ME

Street Address (A VISA [ MASTERCARD [ AMEX
City/State/Zip Account #

Phone Exp. Date

Fax Signature

E-mail

Postage charged separately. All prices are subject to sales tax where applicable.



