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According to World Bank reports, global growth slowed substantially
in 2023, with weakness likely persisting into 2024.[1]

Underlying factors include geopolitical instability, a predicted
economic slowdown in China fueled by its real estate crisis, the global
economy's slow recovery from the COVID-19 pandemic and
government measures to combat decades-high inflation.[2]

These economic drivers are likely to fuel four key trends in
international arbitration this coming year. Gregory Litt

Investor-State and Commercial Arbitration

As a direct consequence of Russia's invasion of Ukraine and resulting
sanctions, many global companies exited their businesses in Russia.
These businesses spanned the gamut, ranging from mining, oil and
gas, to financial services and consumer goods.

Today, many businesses that had to abruptly cease operations in
Russia in 2022 or had their business taken over at the behest of the
Russian government are looking to arbitration as their recourse.[3] Sharmistha Chakrabarti

Consequently, 2024 may witness a surge in investor-state arbitration against Russia, as well
as commercial arbitration between foreign companies and their Russian counterparties.

On the investor-state front, Danish beermaker Carlsberg A/S has reportedly notified Russia
of disputes under the country's bilateral investment treaties with Denmark, Germany and
Sweden in connection with the alleged expropriation of its business.[4]

Similarly, Ukrainian state entity Energoatom has reportedly initiated a claim exceeding $3
billion under the Russia-Ukraine bilateral investment treaty in claiming expropriation of its
Zaporizhzhia nuclear power plant and other assets located in occupied Ukraine.[5]

On the commercial arbitration front, foreign companies are likely to be both claimants and
respondents in disputes stemming from contracts that were terminated following the
Russia-Ukraine conflict.

For example, India's state-owned gas company GAIL is the claimant in a $1.8 billion
arbitration at the London Court of International Arbitration against a former Gazprom unit
that has ceased delivering liquefied natural gas under the parties' long-term supply contract
after declaring force majeure, citing the war in Ukraine and international sanctions.[6]

Conversely, U.S. oilfield services company Baker Hughes Co. is the respondent in an
International Chamber of Commerce arbitration commenced by Russian Yamal LNG
defending against claims that it failed to perform under maintenance service contracts and
improperly retained money advanced under those contracts.[7]

Increase in Arbitration Arising Out of China



Turning to China, economists predict that the country's ongoing real estate crisis, coupled
with diminished consumer confidence and investment in the country, poses significant risks
for the global economy.[8]

In the international arbitration space, these risks have already translated into disputes and
more are likely to be forthcoming in 2024.

For example, the crash of Chinese real estate giant Evergrande Group has triggered multiple
arbitrations and ancillary cross-border litigation. In connection with one of the arbitrations,
a Guangdong court enforced a $860 million award issued by the Shenzhen Court of
International Arbitration against Evergrande in favor of an investor.[9]

Another Hong Kong International Arbitration Centre arbitration initiated by an Evergrande
investor — stayed by a Hong Kong court in favor of pending winding-up proceedings — was
a reminder of the tensions that exist between arbitration and insolvency.[10]

The Evergrande-related controversies are in addition to an already steady stream of China-
related intellectual property disputes arising in arbitration, often addressing the use by
Chinese companies of patents, trade secrets, and trademarks developed and owned by their
international competitors.

Stakeholder Disputes Triggered by Macroeconomic Factors

The confluence of current macroeconomic factors — geopolitical instability, war-disrupted
energy markets, high inflation, rise in interest rates — and the business stress that they
cause is also driving an increase in disputes within companies, joint ventures and
partnerships.

These disputes may include conflicts over the control of a business, claims of oppression or
mismanagement, and issues relating to a party's decision to exit a business venture,
including the calculation of an exit price and whether the stakeholder has met contractual
conditions allowing it to exit.

Arbitration is often the preferred choice of dispute resolution in documents governing such
corporate relationships — e.g., shareholder, joint venture and partnership agreements — so
we expect an increase in arbitrations and related litigation in this space.

The ongoing saga in Anupam Mittal v. Westbridge Ventures,[11] which relates to a private
equity fund's efforts to exit its investment in an online Indian matrimonial company, is an
example of the complex issues practitioners may face in cross-border stakeholder
arbitrations. The private equity fund invoked the shareholder agreement's Singapore-seated
ICC arbitration clause to arbitrate disputes relating to its proposed exit.

The founder of the company, however, alleged oppression and sought relief in the Indian
courts claiming, among other things, that shareholder disputes are not arbitrable under
Indian law, which was the governing law of the contract.

This single dispute has spawned multiple proceedings before multiple judicial forums in
Singapore and India with the parties requesting anti-suit injunctions, anti-anti-suit
injunctions and anti-arbitration injunctions, the net result of which is that the ICC arbitration
is now reportedly enjoined.[12]

Increase in Intellectual Property Arbitration in Pharmaceutical and Tech



Industries

Finally, there is a growing trend toward arbitrating certain kinds of intellectual property
disputes.

Historically, the domestic laws in many jurisdictions precluded arbitrating IP disputes.
However, that default is now changing.

Many countries — including Singapore and Hong Kong — have enacted legislation explicitly
allowing arbitration of IP disputes, and courts in other countries, including the United
Kingdom and Australia, recognize the arbitrability of IP disputes, with the World Intellectual
Property Organization concluding that "it is now broadly accepted that disputes relating to
IP rights are arbitrable, like disputes relating to any other type of privately held rights."[13]

Statistics published by the WIPO Arbitration and Mediation Center show that its caseload
has exponentially increased, with most cases filed in 2022.[14] This upward trend is likely
to continue in 2024 given that arbitration has distinct advantages for parties involved in IP
disputes, including confidentiality, which is quite often a key concern.

The ability to choose who decides the disputes — by nominating arbitrators with relevant
experience — is another key reason why parties are increasingly opting to arbitrate IP
disputes.

In particular, both the pharmaceutical and tech industries have been witnessing an increase
in IP-related arbitrations.

While most of these cases are shrouded in confidentiality, recent cases that have spilled into
the public view include:

e An LCIA arbitration commenced by HDT Bio Corp. against Indian pharmaceutical
manufacturer Emcure alleging that the Indian company breached the parties'
licensing agreement to develop and sell HDT's COVID-19 vaccines in India and
misappropriated HDT's trade secrets;[15] and

e A dispute between Japan's Fujitsu and Cypress Semiconductor Corporation relating
to the manufacture of semiconductor microchip wafers, which was sent to arbitration
before the Japan Commercial Arbitration Association.[16]

Conclusion

2023 was a momentous year in international arbitration, with landmark decisions being
handed down in connection with corruption, ethical standards, Section 1782 discovery and
arbitrator bias.

Continuing that trend, this coming year is likely to be equally significant for international
arbitration practitioners and users alike, with a geographic focus on cases arising out of
BRIC countries and an industry focus on technology, IP and real estate.
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