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Security for Costs in Set

Aside Proceedings

By Friven Yeoh, Partner, Skadden, Arps, Meagher & Flom
Sui-Hang Hui, Associate, Skadden, Arps, Meagher & Flom

n PTand P2 v D [2024] HKCFI 3052,

the Court of First Instance ordered

security for costs against the plaintiffs

who had applied to set aside an arbitral
award. The Court further ordered that the
set aside application be dismissed with
indemnity costs in the event the plaintiffs
fail to provide such security.

This decision is another reminder to
parties of the pro-arbitration approach
adopted by the Hong Kong courts.
Whereas the policy in Hong Kong is to
support arbitration agreements and
awards, the Court explained it would

be against that policy to create an
environment whereby the challenge
phase is made easier or more accessible.
This is consistent with the courts’ practice
of awarding costs on indemnity basis
for unsuccessful challenges to arbitral
awards, so as to deter parties from
making unwarranted challenges.

Background

On 26 January 2021, the defendant
(a foreign person, “D") commenced
arbitration proceedings against the
first plaintiff (a foreign person, “P1”)
and the second plaintiff (a Hong Kong

company, “P2") alleging a breach of an
agreement executed by the parties in
2017. The arbitration was administered
by the HKIAC and the proceedings were
bifurcated, with issues of liability heard
in Phase | and issues of remedies heard
in Phase Il.

On 6 April 2023, the arbitral tribunal
issued its Partial Final Award (“Partial
Award”) and found that P1/P2 had
breached the agreement. Phase Il of the
proceedings was scheduled to commence
on 8 September 2025, and D sought
damages as part of the relief sought.
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By originating summons dated 11
September 2023 (subsequently amended
on 27 June 2024), P1/P2 sought to set
aside the Partial Award (“Set Aside
Application”) pursuant to Section 81 of
the Arbitration Ordinance (Cap. 609, the
“AQ"). The substantive hearing of the
Set Aside Application was fixed to be
heard on 4 December 2024, and in the
meantime D applied for security for costs
(the "Application”) by way of summons
dated 2 August 2024.

D originally only relied on Order 23, rule
1 of the Rules of High Court (Cap. 4,
"RHC"), which provides that an order for
security for costs may be made in court
if the plaintiff is ordinarily out of the
jurisdiction. It soon became clear to D that
the rule did not apply to P2 as a Hong
Kong company, so at the initial hearing
of the summons on 24 September 2024,
D sought leave to amend its summons
to include reliance on section 905 of the
Companies Ordinance (Cap. 622, “C0O").!
Leave was granted to D to amend its
summons, and directions were given for
the parties to lodge further submissions
and for P1/P2 to file further evidence in

1 Section 905 provides that an order for security
for costs may be made in court if a company is a
plaintiff in a legal proceeding and there is reason to
believe that the company will be unable to pay the
defendant’s costs if the defendant succeeds in the
defence.
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response to D's reliance on Section 905.
Nonetheless, no further evidence was
filed by P1/P2.

Common Ground and Issues in
Dispute

It was common ground between the
parties that: (a) Order 23, rule 1 of
RHC applies to proceedings relating to
arbitrations; (b) P1is ordinarily resident
out of the jurisdiction and P2 has no
substantial assets; and (c) the Set Aside
Application does not enjoy such a high
probability of success that an order for
security for costs should be refused on
basis of the underlying merits.

The parties however disagreed on the
proper approach to an application
for security for costs in the context of
arbitration-related court proceedings. On
behalf of P1/P2, it was contended that:

a. whereas residence overseas is relevant
as a gateway to engage Order 23, rule
Tof RHC, that rule should be displaced
in the arbitration context where the
circumstances are evenly balanced
such that it would ordinarily be just to
dismiss the application for security for
costs (the "First Proposition”).

b. in the context of an application
concerning arbitral proceedings,
orders for security for costs will
typically only be made where the

defendant is “likely to be impecunious”
(the “Second Proposition”).

The Court’s Decision

The Court agreed with D that the First and
Second Propositions are incorrect in the
context of a court application to challenge
an arbitration award. A key consideration
here is the distinction drawn between the
determination phase and the challenge
phase of the arbitral process.

Whereas an application for security
for costs in the course of an arbitral
proceeding falls within the determination
phase and is therefore a matter for the
arbitrators, an application for security
for costs in the course of a set aside
proceeding falls within the challenge
phase and is therefore a matter for the
court. Different considerations apply.

The First Proposition

As a starting point, the Court observed
that Hong Kong has long been striving
to establish and uphold a policy of being
supportive of arbitration agreements and
awards. It would be against that policy
to create a situation where a challenge
of an award is made easier and more
accessible.

At the determination phase, the Court
noted that the tribunal's power to award
security for costs is based on Section 56
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of the AO. In this regard, Section 56(2) of
the AO expressly provides that an arbitral
tribunal must not make an order for
security for costs solely on the basis that
the claimant is a natural person ordinarily
resident outside Hong Kong. The Court
observed that the statutory framework
here is to create an equal playing field
between foreign and domestic parties in
the determination phase.

Nonetheless, the AO stops short of
circumscribing the court’s power to
order security for costs in a manner that
mirrors the powers conferred upon an
arbitral tribunal by section 56(2) of the
AQ. Plainly, different considerations
apply in the challenge phase before the
Court, which are subject to the Court’s
procedural rules. In this regard, Order
23, rule 1(1)(a) is asymmetrical in two
aspects: (a) it only applies to plaintiffs but
not defendants; and (b) it only applies to
foreign but not local plaintiffs.

The Hong Kong court has held that
Order 23, rule 1(1)(a) is not discriminatory
or potentially discriminatory, and the
reasons for both asymmetries apply in the
present case: (a) in seeking to set aside
the Award, P1/P2 are the real attackers
and D should not be required to give
security simply because he is exercising
his right to defend himself against attack;
and (b) residence abroad normally entails
difficulties in enforcing a potential award
against the plaintiff, and the evidence
shows that D is likely to have to incur
costs and time in enforcing a costs order
against P1.

The Second Proposition

As to the Second Proposition, the Court
did not see why impecuniosity should
be elevated into a typical requirement.
Even in the context of an application for
security for costs within an arbitration,
there is no such requirement. Instead,
the Court’s emphasis was on the ease of
enforcement and here the Court noted
D’s concerns (amongst others) that P1/
P2 were cautious not to reveal details
of P1's assets and wealth in the arbitral
proceedings.
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Conclusion

In conclusion, the Court considered
it appropriate to order security for
costs against P1 given: (a) PT's lack of
presence in Hong Kong; (b) P2's lack of
assets within the jurisdiction; and (c) the
difficulties in enforcing an adverse costs
order against P1.

Since it was not disputed that P2 only
has negligible assets, Section 905 of
CO is plainly engaged as there is reason
to believe that P2 will be unable to pay
D's costs if D succeeds in the defence.
Accordingly, the Court considered it
appropriate to also make an order against
P2 for the same reasons why it exercised
its discretion to make an order against P1.

Commentary

Security for costs are not routinely granted
in international arbitration, at least not on
the sole basis of the claimant being based
out of jurisdiction. Amongst others, the
policy considerations here include the
potential impact on access to justice and
ensuring that foreign parties who choose
to arbitrate their disputes in Hong Kong
are not being discriminated.

Nonetheless, these same considerations
apply to a different degree at the
challenge phase. Hong Kong adopts a
pro-arbitration approach, and there are
only limited avenues of challenge to an
arbitral award. As this case demonstrates,
it would be antithetical to that policy if the

challenge phase is made easier or more
accessible considering the real attackers
in a set aside application are the plaintiffs.

The courts have on other occasions
issued reminders to parties not to embark
on expensive and time-consuming
proceedings by way of unwarranted
challenges to an award. Indeed, costs have
routinely been awarded on an indemnity
basis for unsuccessful challenges to serve
as a deterrence. Nonetheless, the authors
observe that these have not discouraged
parties from taking up unmeritorious
applications to buy time and delay efforts
to enforcement. From the defendant's
(or claimant's) perspective, this can be
a frustrating process especially when
the parties had (presumably) opted for
arbitration to achieve a fair and speedy
resolution of their dispute.

This decision is therefore a welcome
development for arbitration users, as
the Court’s emphasis on the ease of
enforcement strikes at the heart of the
process. Plaintiffs who fail to provide any
security for costs ordered by the courts
face the risk of their underlying set aside
application being dismissed with costs on
an indemnity basis. |

*All views are expressed in the authors’
personal capacity and do not represent the
views of the firm which they are associated
with.
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