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ortious interference with contract is a

cause of action that serves to protect

contractual relationships from outside

disruption. Typically, a plaintiff must

allege “[1] the existence of a valid
contract between the plaintiff and a third party, [2]
defendant’s knowledge of that contract, [3] defen-
dant’s intentional procurement of the third party’s
breach of the contract without justification, [4] actual
breach of the contract, and [5] damages resulting
therefrom.” Valkyrie Al LLC v. PricewaterhouseCoo-
pers LLP, 233 A.D.3d 460, 461-62 (1st Dep’'t 2024)
(quoting Lama Holding Co. v. Smith Barney Inc., 88
N.Y.2d 413, 424 (1996)).

This article examines the third element and, spe-
cifically, how New York courts have interpreted the
requirement of a defendant’s intentional procurement
of a breach by a third party.

Recently, the New York Supreme Court's Commer-
cial Division determined that the third element of a
tortious interference claim was satisfied when the
defendant caused the plaintiff—not a third party—to
breach a contract.

In EXRP 14 Holdings LLC v. LS-14 Ave LLC, the
plaintiff alleged that the defendant was aware of a
lease agreement between plaintiff and tenant and

that the defendant purposefully delayed construc-
tion work on the leased unit “so that the lease could
not commence.” No. 652698/2022, 2024 N.Y. Slip
Op. 33568(V), at *3 (Sup. Ct. N.Y. Cnty. Oct. 7, 2024)
(Crane, J.). Because the lease did not begin on the
agreed-to start date, the plaintiff, not the third-party
tenant, breached the contract.

The Commercial Division held that plaintiff’s tor-
tious interference with contract claim survived sum-
mary judgment even though defendant caused the
plaintiff, not a third party, to breach an agreement.
Specifically, the court held that “breach by a third
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party is not necessary” to establish a claim for tor-
tious interference of contract.

“Causing plaintiff to breach its own contract by pre-
venting its performance constitutes tortious interfer-
ence with a contract.” (citing Italverde Trading, Inc. v.
Four Bills of Lading, 485 F. Supp. 2d 187, 203 (E.D.N.Y.
2007); S & S Hotel Ventures Ltd. P'ship v. 777 S.H.
Corp., 108 A.D.2d 351, 354 (1st Dep’t 1985)).

In rendering its decision, the EXRP court relied on
the Eastern District of New York's decision in Ital-
verde Trading, Inc. v. Four Bills of Lading, 485 F. Supp.
2d 187 (E.D.N.Y. 2007). In Italverde, plaintiffs, a manu-
facturer and its exclusive distributor, alleged that
the defendant, a customs broker, seized plaintiffs’
product and sold it, thereby preventing plaintiffs from
fulfilling their contracts with their customers.

The Commercial Division held that
plaintiff's tortious interference with
contract claim survived summary
judgment even though defendant caused
the plaintiff, not a third party, to breach
an agreement.

Applying New York law, the district court acknowl-
edged that “[tlhere is no clear [New York] Court of
Appeals precedent” but found that “those few New
York state courts to have considered the issue have
held that causing a plaintiff to breach a contract by
preventing the plaintiff's performance constitutes tor-
tious interference with a contract.” (citing Stiso v. Inserra
Supermarkets, Inc., 179 A.D.2d 878, 880 (3d Dep't 1992);
Morris v. Blume, 55 N.Y.S.2d 196, 199 (Sup. Ct. N.Y. Cnty.
1945), affd, 269 A.D. 832 (1st Dep't 1945)); see also
Restatement (Second) of Torts §766A, cmt. (c) (1979).

Whether other courts, includingthe First Department,
will reach a similar conclusion remains to be seen. In
2022, the First Department—without commentary—
reversed a decision in which the Commercial Division

held that a plaintiff's breach of contract satisfied
the third element of a tortious interference claim.
Nostalgic Partners, LLC v. New York Yankees P’ship,
205 A.D.3d 426, 428 (1st Dep't 2022) (reversing in
part Tri-City ValleyCats, Inc. v. Houston Astros Inc., 72
Misc. 3d 1219(A), 2021 N.Y. Slip Op. 50802(U) (Sup.
Ct. N.Y. Cnty. 2021) (Ostranger, J.)).

There, plaintiff alleged that defendant, Major League
Baseball, caused the plaintiff (a minor league team)
to breach its own contract with a third-party stadium
because the contract required the plaintiff to be an
“affiliated professional minor league baseball” team
and Major League Baseball had terminated that affili-
ation. Tri-City ValleyCats, 2021 N.Y. Slip Op. 50802(V),
at *5 (citation omitted).

The trial court sustained the claim, noting that “[a]
cause of action [for tortious interference with con-
tract] survives even if the alleged breach is viewed
as one by the plaintiff, rather than the third party.”
(citing Italverde, 485 F. Supp. 2d at 203) (construing
elements of the claim as “defendant’s intentional and
improper procuring of a breach [of that contract]”
without a specific reference to a third-party’s breach
(alteration in original) (citation omitted)).

On appeal, however, the First Department reversed
and dismissed the claim. Nostalgic Partners, 205
A.D.3d at 428.

Other courts that have confronted this issue have
also dismissed the tortious interference with contract
claim. See, e.g., Canandaigua Nat’| Bank & Tr. Co. v.
Acquest S. Park, LLC, 170 A.D.3d 1663, 1665 (4th
Dep’t 2019); lacono v. Pilavas, 125 A.D.3d 811, 812
(2d Dep't 2015); ADYB Engineered for Life, Inc. v. Edan
Admin. Servs. Ltd., No. 1:19-cv-7800-MKYV, 2021 WL
1177532, at *20 (S.D.N.Y. Mar. 29, 2021).

Relatedly, the First Department in assessing tor-
tious interference claims has also considered the
requirement of a third-party breach in the context
of multiparty agreements. In Arena Investors, L.P. v.
DCK Worldwide Holdings Inc., 215 A.D.3d 155, 157
(1st Dep’'t 2023) (reaffirming principles discussed in
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UBS Securities LLC v. Highland Capital Management,
L.P, 86 A.D.3d 469, 476-77 (1st Dep’'t 2011)), plain-
tiffs and the defendant-lender were “co-lenders” to
defendant-borrowers.

The defendant-borrowers defaulted and the defen-
dant-lender “surreptitiously negotiated a different
financing agreement with” defendant-borrowers,
which “improperly encumber[ed] the co-lenders’
joint collateral.”

The plaintiffs argued that the defendant-lender
“tortiously interfered with [plaintiffs’] contract with
[defendant-borrowers] by entering into this secret
financing arrangement.” Significantly, only the defen-
dant-borrowers “had the contractual obligation not to
incur additional contingent obligations.”

In its decision, the First Department rejected the
“general principle” that “only a nonparty to a con-
tract can be liable for tortious interference,” hold-
ing that “a party to multilateral contracts may be
sued by its contracting counterparty for inducing a
breach of those contracts” when “[t]he rights and
duties of defendants are separate from those of
the breaching party.”

The court explained that the “general principle that
only a nonparty to a contract can be liable for tortious
interference derives from cases involving either bilat-
eral contracts or contracts under which all defendants
had the same or similar contractual obligations.”

That reasoning does not hold “if the inducing
party is subject to duties that are different from
those it allegedly encouraged another party to
the contract to breach” and thus “plaintiff cannot
assert that the offending defendant breached a
contractual obligation to it.” (affirming lower court
decision to sustain plaintiffs’ claim for tortious
interference with contract).

In January 2025, the New York Supreme Court’s
Commercial Division became the first New York state

court to cite Arena. See Abad v. iAero Grp. Holdco 2
LLC, No. 652510/2022, 2025 N.Y. Slip Op. 30213(U),
at *17 (Sup. Ct. N.Y. Cnty. Jan. 19, 2025) (Masley,
J.) (applying New York and Delaware law). In Abad,
the plaintiff-founder, defendant-investors, and the
company, iAero were all parties to an operating
agreement, which required iAero, but, notably, not the
defendants, to inform plaintiff of any proposed sales
of iAero’s interests.

The defendants sold “their interests in iAero
back to iAero” but plaintiff was not notified. The
plaintiff asserted a tortious interference claim
against the defendants, arguing that the defen-
dants knew about iAero’s contractual obligation to
disclose the proposed transaction and “caus[ed]
iAero’s failure to notify plaintiff in violation of [the
operating agreement].”

Despite the plaintiff and defendants’ relationship as
co-parties to the agreement, the Abad court, relying
on Arena, held that the plaintiff stated a claim for tor-
tious interference of contract against the defendants
because the “defendants’ rights and duties differ
from iAero’s rights and duties under the [operating
agreement].” (citing Arena, 215 A.D.3d at 156).

In sum, recent decisions recognize that modern con-
tractual relationships are complex and often involve
multiple parties with different obligations. Without
question, courts are willing to look closely at conduct
that interferes with those contractual obligations.

While the specifics of each case always matter,
parties should keep in mind that, depending on those
circumstances, courts may be less receptive to argu-
ments relying on which party breached in the face of
an outside disruption of an agreed-upon contract.
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