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|. INTRODUCTION

Until recently, jurisdiction in the European Union merger control used to be a relatively predictable matter. Grounded in the quantitative thresholds
and delineation of jurisdiction between the European Commission (“EC”) and the Member States, companies have benefitted from a clear regu-
latory framework spelling out applicable thresholds for review, and a the one-stop-shop mechanism in the event the EU merger control regulation
thresholds were met. The emergence of concerns in relation to high value transactions involving start-ups or businesses to which no material
revenue could be attributed prompted the EC to reassess their approach to jurisdiction.

In addition, the EC’s jurisdiction is based on the acquisition of control, which sets it apart from the UK and some other EU Member States such as
Germany and Austria that apply a lower influence threshold. Thus, in addition to the assessment of high value target entities with modest turnover below
the applicable thresholds of the EU Merger Regulation as in the case of Mlumina/Grail and Nvidia/Run.ai, the prevalence of Al partnerships that fall short
of control, and personnel transfers (so called “acqui-hires”) raise interesting questions in relation to the appropriate scope for merger control jurisdiction.

The seminal /lumina judgment has not put the issue to rest, but has sparked discussions around the subject. In parallel to EU-level discus-
sions, a number of Member States have introduced call-in powers, or are in the process of doing so. In contrast, the UK Competition and Market's Au-
thority (“CMA”) has enjoyed a more flexible basis for jurisdiction with a voluntary notification regime and call-in powers, expanded by new digital rules.

Il. NEW KIDS ON THE BLOCK: Al PARTNERSHIPS AND ACQUI-HIRES

In Europe, the EC, CMA and Bundeskartellamt (“BKA”) have all looked into @ number of transactions involving partnerships and commercial ar-
rangements establishing collaborations in the Al space. As these partnerships have tended not to involve the acquisition of outright control rights,
these decisions have refined the contours of enforcement approaches to collaborative arrangements.

The first transaction that became the subject of regulatory review was Microsoft's $13 hillion investment in Open Al. While the EC and BKA
ultimately concluded that the transaction did not qualify as a notifiable concentration under EU? and German rules,® the CMA initiated a formal investi-
gation which has given rise to the longest pre-notification process in the agency’s recorded history.* Ultimately, the CMA concluded that the high-profile
partnership did not qualify for review.® In declining jurisdiction in this case, the CMA acknowledged that “the Al sector is still rapidly evolving” and that a
careful consideration of commercial realities beyond formal terms of the agreement, based on evidence and internal documents, was warranted.®

Subsequently, competition agencies looked into Microsoft’s €15 million investment in a French start-up Mistral Al. Both the CMA (after
a formal inquiry) and the EC concluded that the investment did not qualify for review.” Similarly, the CMA decided that neither Amazon’s $4 billion
investment in Anthropic, nor Alphabet’s partnership with the Al company qualified for investigation.?

2 EC found that Microsoft’s investment did not qualify as a “concentration” under the EU Merger Regulation (“EUMR”), given the lack of Microsoft’s control over Al. See Mar-
grethe Vestager, EC EVP, Speech at the EC workshop: “Competition in Virtual Worlds and Generative Al” (June 28, 2024), https://ec.europa.eu/commission/presscorner/detail/
en/speech_24_3550.

3 BKA concluded that while the transaction qualified as a “concentration” under German law, it did not give rise to a notification obligation, given that Open Al did not have
“substantial activities” in Germany at the time of investment as required under the local transaction value thresholds. See Press Release, BKA, Cooperation Between Microsoft
and OpenAl Currently Not Subject to Merger Control (Nov. 15, 2023), https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2023/15_11_2023_Mi-
crosoft_OpenAl.html.

4 Francesca McClimont, CMA's Microsoft/OpenAl prenotification period lingers on, GLOBAL COMPETITION REVIEW (Nov. 6, 2024), https://globalcompetitionreview.com/article/
cmas-microsoftopenai-prenotification-period-lingers.

5 There was no change from material influence that Microsoft obtained over OpenAl in 2019 to control. Microsoft’s initial acquisition of material influence would be out of
temporal scope for the CMA's review.

6 Microsoft Corporation’s partnership with OpenAl, Inc., Decision on relevant merger situation (Mar. 5, 2025), https://assets.publishing.service.gov.uk/media/67c841d6d0f-
ba2f1334cf276/1._MS.0AI_-_Summary.pdf.

7 The CMA found that Microsoft / Mistral partnership did not qualify for investigation as it did not result in a relevant merger situation under the UK’s Enterprise Act 2002. See

CMA, Microsoft Corporation/Mistral Al, ME/7102/24, May 17, 2024, https://assets.publishing.service.gov.uk/media/664c6¢fd993111924d9d3891/Full_text_decision.pdf. The
EC concluded that the deal posed no competition concerns. See Nicolas Hirst, Microsoft's Mistral partnership doesn’t pose antitrust problems, says Vestager, MLEX (March 1,
2024), https://content.mlex.com/#/content/1546618/microsoft-s-mistral-partnership-doesn-t-pose-antitrust-problems-says-vestager?referrer=search_linkclick.

8 In both cases, the CMA concluded that the partnerships did not give rise to relevant merger situation under the UK’s Enterprise Act 2002. See CMA, Amazon/Anthropic, ME
7100/24, Sept. 27, 2024, https://assets.publishing.service.gov.uk/media/6710ba44e84ae1fd8592f52¢/Full_text_decision.pdf, CMA, Alphabet/Anthropic, ME/7108/24, Nov.
19, 2024, https://assets.publishing.service.gov.uk/media/676959bae6ff7c8alfde9d33/Full_text_decision__.pdf.
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Conversely, Microsoft’s hiring of Inflection’s co-founders and staff, combined with a non-exclusive intellectual property (“IP”) license deal,
was considered to give rise to a reviewable transaction both by the EC and the CMA. The CMA based its assessment on the specific circumstances
of the case, such as the fact that the vast majority of Inflection’s staff joined Microsoft, leading to collective know-how transfer.? The CMA consid-
ered that such know-how transfer combined with Microsoft’s acquisition of a non-exclusive license over the entirety of Inflection’s pre-transaction
IP relevant to the development of foundational models and chatbots, as well as access to compute clusters constituted a reviewable transaction.

The EC also considered the Microsoft/Inflection deal to constitute a “concentration” under the EU Merger Regulation (“EUMR”) on similar
grounds, also noting that the remaining legal entity (“new Inflection”) was poised to shift its activities towards its Al studio business. However, in
an interesting twist of events, the EC had to terminate its review. Although the transaction did not meet the notification thresholds at the EU level
or in any Member State, seven countries submitted a referral request under Article 22 EUMR for the EC to examine the case. However, in the
meantime, the European Court of Justice (“ECJ”) had invalidated this approach.

In Mlumina, the Grand Chamber of the ECJ clarified that a Member State with a functioning merger control regime (i.e. all EU countries
but Luxembourg) cannot rely on Article 22 EUMR either to refer concentrations over which that Member State has no competence under national
rules, or to join such referrals.™ The Court left it to the EU and national legislators to remedy perceived jurisdictional gaps by legislative action by
lowering their respective thresholds or providing a safeguard mechanism for below-threshold deals.™

In contrast, Italy’s referral of Nvidia’s acquisition of Israeli start-up Run:ai Labs to the EC was based on the country’s new “call in”
powers. The EC considered the impact on the markets for Graphic Processing Units (“GPUs”) (where Nvidia is dominant) and its adjacent GPU
orchestration software (where Run:ai is active), and concluded that the transaction would not raise competition concerns.™ Despite unconditional
clearance, the chip giant has challenged the EC’s acceptance of the referral request, alleging an unlawful interpretation of Article 22 EUMR in
contravention of the Mllumina judgment, as well as the breach of statutory time limits.™ As such, the ball is again in the EU courts, which will have
to clarify the complex interplay between the national call-in powers and referral mechanism under the EUMR.

Al partnerships and acqui-hires examined by European competition agencies under merger control rules

Alphabet (Google) / Anthropic partnership | N/A N/A Found not to qualify
Amazon / Anthropic partnership N/A N/A Found not to qualify
Microsoft / Inflection acqui-hire Found not to qualify Found not to qualify Phase 1 clearance
Microsoft / Mistral Al partnership Informal statement that transaction | N/A Found not to qualify
does not raise concerns (no formal re-
view)
Microsoft / OpenAl partnership Informal statement that partnership did | Informal statement that partner- | Found not to qualify
not qualify as a “concentration” ship did not give rise to notifica-
tion obligation under Germany’s
transaction value thresholds

9 CMA noted that such collective know-how of company’s pre-transaction activities may “in and of itself may be sufficient to constitute an enterprise.” See CMA, Microsoft/
Inflection, ME 7103/24, Sept. 4, 2024, 96, https://assets.publishing.service.gov.uk/media/6719ff5f549f63039436b3c8/__Full_text_decision__.pdf.

10 Ibid., at 97-101.

11 Press Release, EC, Commission Takes Note of the Withdrawal of Referral Requests by Member States Concerning the Acquisition of Certain Assets of Inflection by Microsoft
(Sept. 18, 2024), https://ec.europa.eu/commission/presscorner/detail/en/ip_24_4727.

12 ECJ, Judgment of 3 September 2024, lllumina, Inc. v. European Commission, C-611/22 P, EU:C:2024.:677, 197-198.
13 Ibid., at 217-218.
14 Press Release, EC, Commission Approves Acquisition of Run:ai by NVIDIA (Dec., 20 2024), https://ec.europa.eu/commission/presscorner/detail/en/ip_24_6548.

15 Action brought on 10 January 2025 — Nvidia v. Commission, Case T-15/25.
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Nvidia/Run:ai Approved unconditionally following re- [ N/A N/A
quest from Italian national competition
authority, which used its “call in” pow-
ers.

Nvidia is challenging the EC’s decision
to review the transaction

lll. POST-/LLUMINA: ALL OPTIONS ON THE TABLE

As noted above, the ECJ left it open for the EU and/or national legislators to amend respective thresholds to expand the regulators reach. Howev-
er, at the EU level, opening the EUMR for amendment entails a number of challenges and requires both broad consensus and a patient process.
Although Teresa Ribera has vowed to tackle so-called “killer acquisitions” by exploring “all options without creating any unnecessary additional
administrative burden or legal uncertainty for companies,™® the latter point is certainly going to be crucial, especially amidst continued discus-
sions on EU competitiveness.

While the EC will continue to receive information over digital and data-related deals of designated “gatekeepers” under the Digital Mar-
kets Act (“DMA”), there is no automatic review foreseen for sub-threshold deals under this mechanism.’ Meanwhile, the EC might encourage
a more frequent use of the referral mechanism enshrined in Article 4(5) EUMR, which allows notifying parties to request the EC’s review of a
sub-threshold deal in case three or more Member States are competent to review the transaction. This option is however only available if the
notifying parties choose it, and if no competent Member State objects.

At the national level, a number of EEA member countries including Cyprus, Denmark, Hungary, Iceland, Ireland, Italy, Latvia, Lithuania,
Norway, and Sweden have introduced some form of below-threshold reviews, including call-in powers. In addition, several Member States such
as Austria, Germany, Portugal, and Spain have non-turnover based (i.e. transaction value' or market share based) thresholds. Generally such
thresholds or call-in powers require some sort of local nexus. Looking forward, formal or informal proposals to introduce below-threshold review
powers have been made in Belgium, Czech Republic, Estonia, Finland, France, Greece, Luxembourg, the Netherlands, Slovakia, and Sweden.®

Moreover, EU Member States are increasingly relying on antitrust rules to fill in the perceived merger enforcement gap in line with the ECJ’s
Towercastjudgment.? While the French competition authority vowed to use antitrust rules to target certain sub-threshold deals, referring specifically
to the need to preserve innovation in the Al space,?! the Belgian Competition Authority (“BCA”) authority has recently relied on both Article 101 and
102 TFEU for its below-threshold deal investigations, “in the absence of call-in powers provided for as part of the domestic merger control system. %

16 European Parliament, Commitments made at the confirmation hearings of the Commissioners-designate (2024-2029), Oct.-Nov. 2024, https://www.europarl.europa.eu/
RegData/etudes/BRIE/2025/700896/IPOL_BRI(2025)700896_EN.pdf.

17 See Article 14 DMA, applicable to Alphabet, Amazon, Apple, ByteDance, Booking, Meta, and Microsoft.

18 For instance, in Germany approximately 130 transactions were considered under the transaction value thresholds as of October 2024 since its introduction in 2017. See
Andrew Boyce, Deal value thresholds are ‘way forward’ to catch killer acquisitions, says Mundt, MLEX (Oct. 17, 2024), https://content.mlex.com/#/content/1603093/deal-value-
thresholds-are-way-forward-to-catch-killer-acquisitions-says-mundt?referrer=search_linkclick.

19 Although Swedish Competition Agency may already call in transactions in specific cases where “particular grounds” exist for doing so, internal discussions are ongoing with
regard to wider review powers. See Press Release, Swedish Government, Nya konkurrensverktyg for val fungerande marknader (Sept. 28, 2023), https://www.regeringen.se/
contentassets/8cc2519171984c0a9¢37d1e092459937/nya-konkurrensverktyg-for-val-fungerande-marknader-dir.-2023136. pdf.

20 EJC, Judgment of 16 March 2023, Towercast, C-449/21, EU:C:2023:207. The ECJ ruled that Member State authorities may investigate whether below-threshold transac-
tions constitute an abuse of a dominant position under Article 102 TFEU (see 52-53).

21 Press Release, French Competition Authority, The Autorité de la concurrence takes note of the lllumina / Grail judgement by the Court of justice of the European Union (Sept.
3, 2024), https://www.autoritedelaconcurrence. fr/fr/communiques-de-presse/lautorite-de-la-concurrence-prend-note-de-larret-illuminagrail-de-la-cour-de.

22 The BCA is investigating a below-threshold deal in the artisan bakery sector under Article 101 TFEU and its national equivalent (Article IV.1 of the Code of Economic law).
See Press Release, BCA, The Belgian Competition Authority opens ex-ante proceedings into the possible anti-competitive effects of Dossche Mills’ proposed takeover of Ceres’
artisan flour business (Jan. 22, 2025), https://www.belgiancompetition.be/sites/default/files/content/download/files/250122_Press_release_3_BCA.pdf In Proximus/EDPnet,
the BCA launched an investigation and subsequently ordered interim measures under Article 102 TFEU and its national equivalent (Article IV.2 of the Code of Economic Law) to
the leading telecom operator in Belgium for its attempted acquisition of a smaller rival. The investigation was closed after Proximus divested EDPnet to a new entrant — Citymesh.
See Press Release, BCA, Proximus/EDPnet (Towercast case law): the Belgian Competition Authority terminates proceedings following the divesture of EDPnet by Citymesh (Nov.
5, 2023), https://www.belgiancompetition.be/sites/default/files/content/download/files/20231106_Press_release_51_BCA.pdf.
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In this regard, it will be important to consistently apply the relevant legal tests. While merger review under the EUMR relies on
the balance of probability standard,? the application of Article 102 TFEU requires proving both acquiror’s dominance in a relevant market
and abuse thereof,?* while Article 101 analysis rests on the assessment of economic and legal context surrounding the arrangement in
question.®

IV. UK: DMCCA AND THE GROWTH AGENDA

Merger control is a key focus of the UK’s new digital rules and broader political priorities, notably, the Labour government’s growth agenda. The
Digital Markets, Competition and Consumers Act 2024 (“DMCCA”), introduced significant updates to the country’s merger control rules, which
came into force on January 1, 2025, including increased turnover test,?® new de minimis safe harbor,” fast-track powers,? Phase 2 review time
limits,% and — most relevant to this article — new notification thresholds.

The CMA, in its efforts to address acquisitions of nascent challengers by larger firms with the suspected aim of quashing a potential
competitive force (so-called “killer acquisitions”), introduced a brand new third threshold for mergers. The new threshold, which the CMA refers
to as the “hybrid test”, will be met where:

* One party to the transaction (generally expected to be the acquirer) has a significant market presence in the UK (i.e. UK turnover of
£350 million and at least a 33 percent share of supply in the UK); and
* The other party (generally expected to be the target) has a UK nexus.

While the CMA has already been able to intervene in transactions where the question of an overlap was challenged by the parties,* this
new hybrid test makes the question of jurisdiction easier for the CMA. The CMA enjoys a broad discretion to find that a company (with sizeable
turnover in the UK) has a 33 percent share of supply in the UK, combined with a low threshold for finding that the other party has a UK nexus,
which can be met wherever that party has some connection with the UK. The CMA’s revised guidance explains that this threshold can be met
where, amongst other things, any preparatory step has been taken towards potentially supplying goods or services in the UK, or if the business
has IP rights in the UK.®'

The government estimated that this new threshold will lead to the review of an additional two to five cases at Phase 1 per year.*
It is also likely to lead to an increase in the number of briefing papers submitted to the CMA, as parties test out whether the regulator
may want to call-in their transaction. While the new threshold may allow the CMA pull in more cases for investigation, the authority will

23 The EC is required to assess whether a significant impediment to effective competition is “more likely than not.” See ECJ, Judgment of 13 July 2023, Commission v. CK
Telecoms, C-376/20 P, EU:C:2023:561, 88.

24 Towercast, supranote 17, at 52-53.
25 Judgment of 2 April 2020, Budapest Bank, C228/18, EU:C:2020:265, 67.
26 From £70 million UK turnover to £100 million UK turnover for the Target.

27 Under which transactions between small businesses, i.e. where each party’s UK turnover is less than £10 million, are exempted from the UK merger control
regime.

28 A fast-track referral to Phase 2 can now be requested at any time during pre-notification or the Phase 1 investigation (and if a fast-track reference is made, the CMA may
extend the Phase 2 deadline by 11 weeks, instead of the usual 8 weeks).

29 Parties may now agree with the CMA to extend the deadline of a Phase 2 review (with no limit to such an extension).

30 For example, CMA, Sabre/Farelogix, ME/6806/19, https://www.gov.uk/cma-cases/sabre-farelogix-merger-inquiry and CMA, Meta/GIPHY, ME/6891/20, https://www.gov.
uk/cma-cases/facebook-inc-giphy-inc-merger-inquiry.

31 CMA, Mergers: guidance on the CMA’s jurisdiction and procedure (CMA2), Apr. 25, 2024, 4.81 to 4.91, https://assets.publishing.service.gov.uk/media/66292ad8b0ace-
32985are7cc/__Mergers_guidance_on_the_CMA_s_jurisdiction_and_procedure__2024_-_revised_guidance__.pdf.

32 CMA, Impact Assessment, Reforms to Merger Control, BEIS057(F)-22-CCP, Apr. 20, 2023, 152, https://assets.publishing.service.gov.uk/media/64464da7529ed-
a00123b02¢1/annex_3-reforms_to_merger_control.pdf.
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likely remain quite selective and to focus on those that raise complex issues.* This is due to both, resource constraints and broader policy
direction focusing on the country’s growth and competitiveness,* which also affects the CMA’s work.%

V. LOOKING AHEAD

Jurisdiction over sub-threshold deals in the digital space remains a hotly debated topic across Europe. In the EU, novel approaches emerge in the
shade of /llumina. Notably, the EC continues to apply the established principles of analysis of control in relation to Al partnerships and acqui-hires.
The cases considered by the EC so far confirm that a mere investment, even if combined with certain (non-)exclusive rights will not qualify as a
concentration under the EUMR, absent the existence of decisive influence over the target. Moreover, the acqui-hires may constitute “concentra-
tions”. While the relevant principles are just emerging, there are indications that only in certain —relatively extreme — cases will the transactions
be reviewable (e.g. in case of hiring — or extending employment offers to — a majority of the company’s (key) team and obtaining non-exclusive
access to its entire IP). Significant uncertainty remains below this threshold and guidance from the EC would be welcome.

While referrals of sub-threshold digital transactions to the EC are likely to continue with the assistance of Member States’ expanded
thresholds and call-in powers, the latter will be tested before the EU courts in the context of Nvidia’s appeal over the Italian referral to the EC of
its Run:ai acquisition. EU Member States may also tackle below threshold deals under Articles 101 and 102 TFEU (and their national equivalent),
although keeping in mind the applicable legal tests which go beyond the EUMR standard.

As to the UK, the practical application of the new “hybrid” threshold remains to be tested. Moreover, the CEO of the CMA declared that
the authority “is raising to the challenge” in support of the growth mission.® The CMA also has a new interim chair — Doug Gurr — a former
Amazon UK executive bringing along a significant digital industry experience.

The UK government’s recent Strategic Steer to the CMA urges the authority to “focu/s] on markets and harms that particularly impact
UK-based consumers and businesses” and “minimize uncertainty by engaging with those affected by the CMA's work and report on impact of
work."®” Building on this impetus, the CMA Chair promised to “strengthen business certainty about which deals might attract the CMA's atten-
tion”, including by updating the authority’s guidance on the interpretation and application of jurisdictional tests.*

Looking forward, it will be important to integrate the assessment of this wider policy landscape when engaging with the CMA, in partic-
ular, in relation to complex transactions in the digital space.

33 In the context of vertical and horizontal deals, potential competition issues may relate to e.g. the dynamics of future competition and ecosystem concerns. Such issues will
need to be addressed clearly and succinctly in any briefing papers submitted to the CMA.

34 The UK government has been adamant to position the country as a pro-growth and investor-friendly economy. In October 2024 the Prime Minister urged the country’s
economic regulators (including the CMA) to prioritize growth and investment in all their work. See Keir Stramer, UK Prime Minister, PM International Investment Summit Speech
(Oct. 24, 2024), https://www.gov.uk/government/speeches/pm-international-investment-summit-speech-14-october-2024.

35 For example, the CMA has recently launched a new growth-focused project focusing on critical drivers and blockers, in line with the governments Industrial Strategy
Green Paper. See Press Release, CMA, CMA launches programme of work to support growth mission (Oct. 24, 2024), https://www.gov.uk/government/news/cma-launches-
programme-of-work-to-support-growth-mission#: ~ :text=The%20CMA's%20new%20MU%20Growth,and%20how%20competition%20impacts %20investment.

36 Sarah Cardell, CMA Chief Executive, Speech at the Chatham House Competition Poly 2024 conference: “Driving growth: how the CMA is rising to the challenge” (Nov. 21,
2024), https://www.gov.uk/government/speeches/driving-growth-how-the-cma-is-rising-to-the-challenge.

37 UK Department for Business & Trade, Open consultation; “Strategic steer to the Competition and Markets Authority” (Feb. 13, 2025), https://www.gov.uk/government/
consultations/draft-strategic-steer-to-the-competition-and-markets-authority/strategic-steer-to-the-competition-and-markets-authority.

38 The updated guidance will be issued for consultation in June 2025. See Sarah Cardell, CMA Chief Executive, “New CMA proposals to drive growth, investment and business
confidence” (Feb. 13, 2025), https://competitionandmarkets.blog.gov.uk/2025/02/13/new-cma-proposals-to-drive-growth-investment-and-business-confidence/.
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