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It has been hard to miss the headlines in recent months
involving a number of high-profile, high-net worth individuals
taking senior positions in the federal government. There have
always been wealthy individuals who go into the government,
but the sheer number of such appointees and also ultra-
wealthy business owners being appointed are testing the
conflict of interest laws.

These laws attempt to prevent self-dealing and preserve
the objectivity of public officials. However, what often goes
overlooked are the significant impacts they can have on not
only the appointees but also the companies at which they
work (or in which the appointees have significant ownership
interests).

For an appointee’s company, the challenges extend far beyond

the headlines and into the realm of operational, legal, and
reputational risk, as the obligations imposed by conflict of
interest statutes can create unexpected complications for
businesses whose employees seek or hold public office at
the federal, state, or local level. Understanding and navigating
these risks is essential not only for the individuals involved,
but also for the organizations that may find themselves
dealing with new restrictions, disclosure requirements or even
prohibitions on doing business with government entities as a
result of an employee’s public service.

Federal disclosure, recusal and divestment
requirements

At the federal level, the primary conflict consideration is the
prohibition, contained in 18 USC. § 208, on federal officials
participating in decisions (even broad policy decisions) that
can affect companies or businesses in which they have
financial interests. In addition, Office of Government Ethics
rule 5 CFR § 2635502 covers not only companies in which an
official currently has a financial interest but also any company
that employed or retained the official during the one-year
period before joining the government. However, this rule
requires recusal merely from matters where the company is an
actual party, as opposed to broad policy decisions.

These prohibitions underpin requirements that incoming
officials disclose their financial interests (publicly for senior
officials) going back a full calendar year before joining the
government, agree to recuse themselves from matters that
impact those interests and, where recusal is not feasible given
the responsibilities of their office, divest holdings that conflict
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these requirements can present daunting and unanticibated
challenges for both the incoming officials and, in some cases,
their employers.

Office of Government Ethics
rule 5 CFR § 2635.502 covers not
only companies in which an official
currently has a financial interest
but also any company that employed
or retained the official during
the one-year period before joining
the government.

Disclosure forms require not just a list of holdings but

the official must assign them a value as well, which can

be unwelcome news for the official's employer if that

would result in disclosing sensitive information regarding
employment-related assets. For example, this can be
particularly problematic for those coming from a private equity
background with significant holdings in PE funds and related
carried interest vehicles, which are notoriously difficult to value.

Moreover, in many cases the law may require identifying a
fund’s underlying holdings, information which is commonly
viewed as proprietary and protected by confidentiality
agreements. As for the recusal requirement, agreeing to divest
from these interests may be the only resolution, but even that
step can be challenging if the assets are illiquid.
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It can also impose significant costs on the official who may be
forced to sell quickly or at an inopportune time. For example,
having to suddenly divest a significant ownership interest in a
closed-end private equity fund could be a dealbreaker given
the difficulty of quickly identifying a qualified buyer acceptable
to the fund sponsor. It is generally advisable for potential
appointees — even if they do not fall into the “ultra-wealthy”
category - to work with the relevant ethics officials early in the
process to determine what they may need to sell off in order
to determine whether accepting their appointment is financially
feasible.

State and local conflicts — more common,
more strict

While most of the media attention focuses on federal officials,
similar conflict of interest laws exist at the state and local level.
Every state has its own rules governing the conduct of public
officials, as do many cities, towns and counties — and in many
cases, they can be even more stringent than the federal rules
with more consequences for an official’s private employer.

It is essential for companies
to maintain a policy requiring
employees to obtain prior approval
before seeking or accepting any
government position — No matter
how minor it may seem.

Moreover, given that these laws tend to apply broadly to most,
if not all, elected and appointed positions in a given state or
locality — including, for example, school boards, town councils
and zoning commissions — from a company’s perspective,

it is far more common to have employees seeking state or
local positions that can trigger these consequences than
employees entering federal office.

While these laws can present similar disclosure, divestment,
and recusal considerations as the federal regime does,
many state and local conflict laws impose restrictions well
beyond requiring an official to recuse from certain matters.
These restrictions can create real risk for a company,
particularly when an employee intends to keep their job
and serve as a part-time state or local official. For example,
in some jurisdictions, an employee may be prohibited from
appearing on behalf of his or her employer before not just
their own agency, but any agency within their jurisdiction. If
the employee’s job duties include regularly interacting with the
government, such a restriction may be unworkable.

State and local laws also may bar an official from sharing in
any profits generated from government contracts, even if they
had no involvement in negotiating or approving the contract
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in question while wearing their government “hat” Successfully
navigating these types of restrictions could require imposing
special compensation arrangements and/or limitations on
the employee’s involvement with the work being done under
government contracts.

Most importantly, under the strictest laws, the company could
face an absolute prohibition against maintaining or entering
into new government contracts with the employee’s agency —
or even other agencies in the same jurisdiction — regardless
of whether the employee has any involvement in the process.
For example, California Government Code § 1090 generally
prohibits an agency from entering into a contract with a
company that employs a member of the agency’s board, even
if the employee recuses entirely from the agency’s contract
discussions and approval process.

The corporate response: policies, processes,
and (sometimes) tough choices

Given the significant risks highlighted above, it is essential for
companies to maintain a policy requiring employees to obtain
prior approval before seeking or accepting any government
position — no matter how minor it may seem. This requirement
allows a company to properly vet those requests to protect
the company from unforeseen consequences, both legal and
reputational. A robust vetting process should include:

Legal review: Assessing the applicable conflict of interest
laws to ensure that the employee’s position would not
negatively impact the company’s ability to do business

or otherwise engage with government agencies in the
relevant jurisdiction.

Reputational risk assessment: Considering whether the
employee’s public role could create “soft conflicts” or the
appearance of impropriety.

Guardrails and training: Imposing clear restrictions on
the employee’s activities and providing training to ensure
they understand and comply with the rules.

Ongoing monitoring: Keeping tabs on any changes in the
employee’s government status and responsibilities, as well
as any changes in the law that might affect the company’s
risk profile.

In the rare cases where the negative consequences to the
company are material and cannot be resolved with reasonable
restrictions on the employee’s activities, it may be necessary
to require the employee to choose between accepting the
government position and continued employment with the
company. Obviously, one should not arrive at this conclusion
without serious deliberation and consultation with counsel.

A particular concern when faced with this dilemma is the fact
that many states have labor laws that limit an employer’s ability
to restrict the outside activities of its employees, and some
specifically protect employees’ rights to serve in public office
or participate in political activities. Such laws must be taken
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into consideration when evaluating potential restrictions or
requirements to impose on an employee as a result of conflict
laws.

In practice, this requires balancing the need to protect the

company’s interests against the risk of infringing on employees’

statutory rights. Most state laws will permit companies to
impose restrictions as long they are appropriately tailored to
protect a legitimate business interest; however, it is important
to consider the particulars of any given situation in light

of applicable labor laws, especially when considering the
rejection of an employee’s request to serve outright.

Whenever businesses and their employees interact with

the government in any way or at any level, there are myriad
legal and practical challenges. These challenges are
particularly acute where the law can also impose meaningful
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consequences on a company as a result of an employee’s
personal activity outside of work, as is the case with federal,
state, and local conflict of interest laws. However, as with
many other areas of political law, it is possible to effectively
manage these risks with clear, proactive policies — in this
case, requiring preclearance for any government service,
implementing a robust vetting process and imposing clear
guardrails where necessary.

By addressing potential conflicts on the front end, companies
can better protect themselves from legal, reputational and
operational risks, while also respecting employees’ rights and
interests.
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