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Ghe year 0601 marAs the 7’th anniversary of the enactment of 2hinaOs ,ntizwonopoly (aB 
),w(C. 8ver the past 7’ yearsE merger revieB has been front and centre for 2hinaOs antitrust 
enforcementE in particularE those cases cleared Bith remedies as a result of their highzpro-le 
nature and often divergent outcomes from other Jurisdictions. Since the enactment of 
the ,w( in 066FE there have been more than 5E666 cases noti-ed and concluded by 
2hinaOs antitrust regulatorE the State ,dministration for warAet Pegulation )S,wPC and 
its predecessorE the ,ntizmonopoly jureau of the winistry of 2ommerce )w8q28wCE of 
Bhich 51 Bere cleared Bith conditions and only four received prohibitions.[1] Ghe ,w( 
Bas overhauled in 0600 )the ,mended ,w(CE[2] Bhich introduced signi-cant changes to 
merger revieBsE both procedurally and substantively. Ghese changes have already been 
implemented in the revieB of recent remedy casesE for eIampleE S,wPOs use of the neB 
stopzthezclocA mechanism. Ghis chapter eIamines the evolution and current status of 
2hinaOs conditional clearance decisionsE Bith a spotlight on the uni•ue characteristics of the 
S,wP revieB and remedy process.

OVERVIEW

,lthough S,wP is still a young regulator compared to its peers in other maJor JurisdictionsE 
it has been increasingly active in merger control and has shoBn the Borld its ability to 
revieB and handle complicated transactions. Ghe primary observations that arise from 
2hinaOs conditional approvals practiceE Bhich Bill be discussed in more detail in the folloBing 
sectionsE are thatT

– challenging deals can still be successfully guided through the revieB processE but 
re•uire a carefully planned global merger revieB strategyk

– behavioural remedies are accepted as a 3eIible tool to address 2hinazspeci-c 
transaction concernsE Bhich can often stem from state industrial policies designed 
to promote certain sectors of the economyk

– semiconductor adJacent deals Bith competitive sensitivities have received intense 
scrutinyE and compleI deals in other technology industries have also received close 
eIaminationk and

– lengthier revieBs have been a hallmarA of 2hinaOs revieBs for more than the past 76 
years U hoBeverE this has become even more pronounced since 067F for remedy 
casesE amid geopolitical uncertainties and S,wPOs heavy caseload.

Ghere have been eight transactions cleared Bith conditions by S,wP since 0604E as detailed 
in the folloBing Gable 7.

TABLE 1: SAMR CONDITIONAL APPROVALS SINCE 2023.

2ase :ndustry xhere S,wP 
identi-ed 
competition 
concerns

Pemedies in 
2hina

8utcome in 
other maJor 
Jurisdictions 
)Bhere -ledC

Synopsys/Ansy- 
s )0601C

Semi z 
conductors

Kori;ontal 
overlaps in the 
optics 
softBareE 
photonics 
softBare and 

StructuralT 
divestment of 
,nsysO register 
z transfer z level 
poBer 
consumption 

2leared Bith 
structural 
remedies in 
XSE RX and XM
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certain R&, 
softBare 
marAets

Neighbouring 
relationship for 
,nsysO R&, 
softBare 
business and 
SynopsysO R&, 
softBare and 
design :H 
businesses

analysis 
product 
businessk 
divestment of 
SynopsysO 
optics and 
photonics 
softBarebusinz 
ess

jehaviouralT 
continuing to 
honour 
customer 
contracts and 
supply on fairE 
reasonable 
and non z 
discriminatorz 
y )qP,N&C 
termsk no 
bundlingk 
continuing to 
support 
industry z 
standard 
formatsk 
maintain 
interoperabilz 
ityk enter into 
interoperabilz 
ity agreements

&urationT 76 
yearsk lifted 
automatically

ANA/Nippon 
Cargo )0601C

Gransportatioz 
nT aviation

jehaviouralT 
continuing to 
honour 
customer 
contractsk no 
refusal of 
reneBal 
re•uestk 
provide 
services upon 
re•uestk 
transfer 3ight 
slot to neB 
entrant

&urationT 76 
yearsk lifted 
automatically

2leared Bith 
behavioural 
remedies in 
Dapan )to the 
best of our 
AnoBledgeE the 
transaction 
Bas not -led in 
the XSE RX or 
XMC.

Bunge/Viterra 
)0601C

,griculture Kori;ontal 
overlap in 

jehaviouralT 
continuing to 
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imported 
soybean tradeE 
imported 
rapeseed 
tradeE 
imported corn 
tradeE 
imported 
Bheat tradeE 
imported 
barley tradeE 
soybean oil 
tradeE soybean 
meal tradeE pea 
trade and 
sun3oBer 
meal trade

honour 
customer 
contractsk 
continuing to 
supply on 
qP,N& termsk 
reporting 
global crop 
shortage to 
S,wP

&urationT 1 
yearsk 
termination 
upon 
application 
and approval

2leared Bith 
structural 
remedies in RX

JX 
Nippon/Tatsut- 
a )060'C

Rlectronics Neighbouring 
relationship for 
DV Nippon/s 
blacAened 
rolled copper 
foilE DV 
Nippon/s 
stainless steel 
stiffeners for 
qH2sE 
Gatsuta/s Rw: 
shielding -lms 
and GatsutaOs 
isotropic 
conductive 
-lms

jehaviouralT 
no bundlingk 
continuing to 
supply on 
qP,N& termsk 
no reduction of 
compatibility.

&urationT F 
yearsk lifted 
automatically

2leared 
unconditionalz 
ly in Dapan )to 
the best of our 
AnoBledgeE the 
transaction 
Bas not -led in 
the XSE RX or 
XMC

Broadcom 
/VMware 
)0604C

2omputerT 
softBare

Neighbouring 
relationship for 
jroadcom/s 
-bre channel 
adaptersE 
storage 
adaptersE 
Rthernet 
netBorA 
adapters and 
‘wBare/s 
cloud 
virtualisatioz n 
softBare

jehaviouralT 
no tie z in salesk 
continuing 
interoperabilz 
ityk continuing 
eIisting 
practicesk 
protecting 
con-dential 
information

&urationT 76 
yearsk lifted 
automatically

2leared in XM 
and XS 
unconditionalz 
lyk cleared Bith 
behavioural 
remedies in RX

Simcere/Beiji- 
ng Tobishi 
Pharma )0604C

Hharmaceuticaz 
ls

Kori;ontal 
overlap in 
batroIobin 
inJection

‘ertical 
relationship in 
sales of 

StructuralT 
divest 
Simcere/s 
batroIobin 
inJection 
business

jehaviouralT 

Not applicable 
)to the best of 
our AnoBledgeE 
the transaction 
Bas not -led in 
the XSE RX or 
XMC
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batroIobin ,H: 
)upstreamC 
and batroIobin 
inJection 
)doBnstreamC

terminating 
eIclusive 
supply 
agreementk 
ensuring 
supply and 
assistance to 
the divestment 
purchaserk 
loBering 
pricesk 
satisfying 
demand

&urationT 5 
yearsk 
termination 
upon 
application 
and approval

MaxLinear/Sil- 
icon Motion 
)0604C[[3]]

Semi z 
conductors

No speci-c 
hori;ontalE 
vertical or 
conglomerate 
issues Bere 
speci-ed in 
S,wPOs 
decision

Ghe decision 
noted that the 
competition 
concerns Bere 
identi-ed in 
third z party 
N,N& 3ash 
memory 
master control 
chipsE Bhich is 
a product 
offered by the 
target Silicon 
wotionE but the 
decision did 
not mention 
any 
relationship 
betBeen this 
product and 
any of 
waI(inearOs 
offerings

jehaviouralT 
continuing to 
supply on 
qP,N& termsk 
continuing to 
honour 
customer 
contractsk no 
substantial 
change of 
business 
modelk 
maintenance 
of PW&k no 
addition of 
malicious 
codes

&urationT 1 
yearsk lifted 
automatically

2leared in XS 
unconditionalz 
lyk ultimately 
terminated

Wanhua 
Chemical/Yant- 
ai Juli )0604C

:ndustrials ‘ertical 
relationship in 
caustic soda 
)upstreamC 

jehaviouralT 
no price 
increaseE 
maintenance 

Not applicable 
)to the best of 
our AnoBledgeE 
the transaction 

China: unpacking the evolution of antitrust enforcement and
conditional clearance decisions in merger reviews RIplore on GCR

https://globalcompetitionreview.com/guide/the-guide-merger-remedies/sixth-edition/article/china-unpacking-the-evolution-of-antitrust-enforcement-and-conditional-clearance-decisions-in-merger-reviews?utm_source=GCR&utm_medium=pdf&utm_campaign=Merger+Remedies+Guide+-+Sixth+Edition


 RETURN TO SUMMARY

and toluene 
diisocyanate 
)doBnstreamC

and eIpansion 
of production 
in 2hinak 
continuing to 
innovatek 
continuing to 
supply on 
qP,N& termsk 
no 
tying[bundlinz 
g or eIclusivity 
arrangements

&urationT 1 
yearsk 
termination 
upon 
application 
and approval

Bas not -led in 
the XSE RX or 
XMC

NAVIGATING THE COMPLEX REMEDY PROCEDURE REQUIRES EARLY AND CAREFUL 
PLANNING

CHINA OFTEN CLOSELY SCRUTINISES TRANSACTIONS IN STRATEGICALLY IMPORTANT 
SECTORS BASED ON INDUSTRIAL POLICY

,s illustrated in Gable 7E aboveE most conditional clearance decisions in 2hina have 
involved advanced technology )including more than 76 semiconductor cases as Bell as 
others concerning computersE telecommunications and other highztech sectorsC. S,wP 
also focuses on industries closely related to peopleOs livelihood )such as pharmaceuticalsE 
automotives and agricultureC. xhile some of these cases Bere concluded Bith remedies 
in other JurisdictionsE it is not uncommon for 2hina to impose its oBn remedies above and 
beyond any ]globalO commitmentsE and these 2hinazspeci-c remedies are often behavioural.z
[4]

Ghe ,w( instructs S,wP to speci-cally consider a transactionOs ]impact to the development 
of state economyOE[5] in addition to Beighing more traditional competitionzfocused factors 
such as marAet sharesE marAet poBerE marAet concentrationE marAet entryE innovationE 
consumer Belfare and impact on other relevant undertaAings. qurtherE ,rticle 44)5C of the 
,mended ,w( contains a broad catchzall item that entitles S,wP to taAe into account ]other 
factors that affect marAet competition and that shall be taAen into account as deemed by 
9S,wPYO. :tems )1C and )5C under ,rticle 44 in practice entitle S,wP to analyse industrial policy 
concerns during merger revieBE especially in cases involving industries that are of strategic 
importance to 2hina. :ndeedE the very -rst prohibition decision made by S,wPOs predecessor 
)Coca-Cola/Huiyuan )066%CC Bas Bidely vieBed as being in3uenced by industrial policy 
concerns )namelyE the ac•uisition of a famous brand in 2hina by a poBerful xestern 
enterpriseC and 0604 public decision issued by S,wP )MaxLinear/Silicon Motion )0604CC 
appears on its face to have been decided solely based on nonzcompetition considerationsE 
as it lacAs any persuasive detail articulating a cognisable competition concern in any relevant 
marAet.

Ghis ability U or even mandate U to consider the impact of industrial policy during merger 
revieB thus very often results in divergent outcomes Bith other JurisdictionsE as illustrated 
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in Gable 7E aboveE given the fact that other maJor regulators do not openly include such 
considerations in their revieBs.

KoBeverE S,wP Bill also often grant unconditional approvals in compleI or highzpro-le 
cases that raise global issues but do not raise material competition or industrial policy 
problems in 2hina. Pecent eIamples of such unconditional approvals by S,wP includeE 
for eIampleE Omnicom/Interpublic )0601C Microsoft/Activision Blizzard )0604CE Aon/Willis 
Towers Watson )0607C[6] and Konecranes/Cargotec )0600C.[7] :n each of these transactionsE 
the competitive landscape in 2hina Bas striAingly different from the global landscape. 
qor eIampleE the advertising industry in Omnicom/InterpublicE the gaming industry in 
Microsoft/Activision Blizzard and the insurance industry in Aon/Willis Towers Watson are all 
highly regulated in 2hina for foreign investmentE resulting in vastly different )and minimisedC 
competitive and policy effects in 2hinaE Bhile in Konecranes/CargotecE Bhich involved the 
sector for material handling and port e•uipmentE S,wP acAnoBledged that 2hinaOs strong 
national competitors provided a signi-cant domestic competitive constraint that eliminated 
concerns.

LENGTHIER REVIEW FOR CONDITIONAL CASES

S,wPOs revieB procedure consists of a Hhase : revieB of 46 calendar daysE a Hhase :: revieB 
of %6 days and a possible eItension of Hhase :: by an additional 56 calendar days )sometimes 
informally referred to as ]Hhase :::OC. ,s a practical matterE in compleI casesE using the usual 
proceduresE S,wP almost alBays re•uires the parties to consent to an eItension to Hhase 
:::.[8]

RIamining the '7 conditional approvals from 0671 to 0601E S,wPOs revieB of remedy cases 
tooA approIimately 77.% months on average from the partiesO initial submission of the -ling 
)Bhich starts the completeness revieBC to the clearance date. KoBeverE the revieB period 
has generally groBn longer over more recent years.

,s set forth in Gable 0E beloBE the average revieB time from 067F to 0601 Bas approIimately 
74 monthsE an over 16 per cent increase over the average time of F.’ months from 0674 
to 067’.[9] Ghe tBo longest revieBs have been Korean Air/Asiana Airlines )0604C andz
ANA/Nippon Cargo Airlines )0601CE Bhich tooA over 04 months and 00 months respectively. 
Ghe neIt three longest revieBs all tooA betBeen 71 and 06 months )Bunge/Viterra )0601CE 
JX/Tatsuta )060'C and Novelis/Aleris )067%CCE all of Bhich Bere longer than the lengthiest 
revieB betBeen 0674 and 067F in Advanced Semiconductor Engineering/Siliconware 
Precision Industries )067’CCE Bhich tooA 71 months. :ndeed since 067FE no remedy case has 
been cleared in less than eight months.[10]

TABLE 2: AVERAGE REVIEW TIME FOR REMEDY CASES IN CHINA, 2015–2025 TO DATE 
(SOURCE: SAMR’S WEBSITE[11]).

_ear)sC ,verage revieB time )wonthsC

0671 5.F

0675 1.4

067’ 76.0

2013–2017 7.8

067F 74.F
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067% 70.%

0606 %.1

0607 77.5

0600 7'.0

0604 76.’

060' 76.F

0601 to date 7F.7

067FU0601 to date 74

0671U0601 to date 77.%

GraditionallyE if the revieB clocA runs out and S,wP has not yet reached a conclusionE S,wP 
re•uires the parties to pullzandzre-leE beginning again in Hhase :E alloBing the revieB period 
to eItend beyond the statutory time frame of a Hhase ::: revieB )sometimes Bell beyondC. 
KoBeverE S,wP noB has the ability to suspend the revieB clocA BhenT

– the parties have not yet submitted documents or information re•uired by S,wPE 
thereby preventing the revieB from moving forBardk

– neB facts have arisen such as to have a signi-cant impact on the revieBk or

– proposed remedies need to be further evaluated and the parties have -led a re•uest 
for suspension.[12]

S,wP noB uses both pullzandzre-le and stopzthezclocA to eItend its revieB time. 8ver the 
past 76 yearsE nearly F0.% per cent )4' of '7C of all conditional decisions Bere re•uired to 
pullzandzre-le or ordered to suspend the revieB clocAE Bhile four of those cases Bere re•uired 
to pullzandzre-le a second time during their revieB.[13] &etails are given in Gable 4E beloB.

TABLE 3: CONDITIONAL DECISIONS GOING THROUGH PULL-AND-REFILE, 2015–2025.

Number of conditional 
approvals Bith pull z and z 
re-le or stop z the z clocA

Hercentage of conditional 
approvals Bith pull z and z 
re-le or stop z the z clocA

0671 7 16P

0675 6 z

067’ 1 ’7.'P

0671U067’ 5 1'.1P

067F ' 766P

067% 1 766P

0606 0 16P

0607 ' 766P
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0600 1 766P

0604 ' 766P

060' 7 766P

0601 to date 4 766P

067FU0601 to date 0F %4.4P

0671U0601 to date 4' F0.%P

Ghe option to stop the clocA Bas introduced in 0600 and S,wP has paused the revieB clocA 
in every conditional approval since its introduction. So far there have been no published 
decisions or guidelines eIplaining hoB the clocA suspension tool should BorA Bith S,wPOs 
delivery of competition concerns.

DESIGNING SUCCESSFUL REMEDIES IN CHINA

BEHAVIOURAL  REMEDIES:  A  FLEXIBLE  AND  EFFECTIVE  TOOL  TO  ADDRESS 
CHINA-SPECIFIC CONCERNS

joth S,wP and its predecessor w8q28w have traditionally taAen a 3eIible approach 
Bith regard to acceptance of behavioural remediesE Bhich are often re•uired as ]creativeO 
solutions to resolve concerns raised by the local staAeholders for transactions in strategically 
important industriesE such as semiconductorsE advanced e•uipment manufacturingE aviation 
and aerospaceE life sciences and agriculture. ,t presentE F'.5 per cent )11 of 51C of 2hinaOs 
conditional decisions have involved nonzstructural remediesE Bhile only 71.' per cent )76 of 
51C[14] have had purely structural remedies. jy comparisonE across a similar time frameE the 
XS &epartment of Dustice )&8DC re•uired divestitures in %1 per cent of its conditional merger 
decisions )0676U0607C.[15] 2ommon nonzstructural remedies includeT

– continuing to supply on qP,N& termsT ensuring stable supply to customers on fairE 
reasonableE and nonzdiscriminatory )qP,N&C termsk

– pricing commitmentT committing to sell products at reasonable pricesE for eIampleE 
not higher )or loBerC than historical average pricesk

– minimum supply volumeT ensuring to supply at least at the same volume as the 
historical average or higherk

– noztying or bundlingT ensuring no bundling or tying of products to those Bhere the 
parties have high marAet sharesk

– maintenance of interoperabilityT ensuring continued interoperability of the relevant 
products Bith other products supplied by competitorsk

– no eIclusivityT ensuring no eIclusivity clause imposed on customersE preventing them 
from purchasing from competitorsk

– restriction on future dealsT prohibition against ac•uisition by the combined entity of 
any staAe )even minority sharesC in any competitor active in the relevant marAetsk

– implementation of information -reBallsT setting up -reBalls to protect customersO or 
other third partiesO con-dential informationk and

–
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hold separateT re•uiring the merged entity to run the relevant businesses of the parties 
separately and independently Bithout integration.

Since the enactment of the ,w(E the most commonly imposed behavioural remedy is the 
commitment to continue to supply on qP,N& termsE Bhich Bas imposed 47 times. Ghis is 
folloBed by a pricing commitment )7F timesC and a noztying or bundling commitment )71 
timesC. Ghe other behavioural remedies as set forth above are also commonly deployed by 
S,wP.

,s discussed aboveE S,wPOs Billingness to adopt behavioural remedies can be attributed 
to its mandate under the ,w( to not only protect fair marAet competition and consumer 
BelfareE but also to protect the national economy )more speci-callyE to encourage innovationE 
enhance the eQciency of economic operationsE protect social public interest and facilitate 
the healthy development of a socialistic marAet economyC.[16] jehavioural remedies provide 
3eIibility to reconcile the )sometimes competingC vieBpoints of various important 2hinese 
staAeholdersE and to align the interests of domestic staAeholders Bith international antitrust 
practice. S,wPOs open attitude toBards behavioural remedies is seen in contrast to the 
stance opposing conduct remedies in the XSE XM and other Jurisdictions such as ,ustralia 
and Lermany.[17]

STRUCTURAL REMEDIES: A TRADITIONAL APPROACH LARGELY CONSISTENT WITH 
THAT OF OTHER MAJOR JURISDICTIONS

S,wP also accepts traditional structural remedies. Since 0604E S,wP has only re•uired 
structural remedies in tBo transactionsT Synopsys/Ansys )0601C )structural plus behavioural 
remediesC and Simcere/Beijing Tobishi )0604C )structural plus behavioural remediesC. 
xhile some of the structural remedies ordered by the 2hinese authority may appear 
2hinazspeci-cE they often are a subset of a global divestiture adopted in other maJor 
Jurisdictions and consistent Bith such global divestiture. Sometimes S,wP prefers to 
adopt more tailored language for structural remedies to shoB that such remedies can 
address the competition concerns speci-c to 2hina. RIamples of these cases include 
Dow/DuPont )067’CE Beckton Dickinson/Bard )067’C and Danfoss/Eaton )0607C. KoBeverE 
in GlobalWafers/Siltronic )0600CE S,wP ordered divestiture of LlobalxafersO business for 
;onezmelting Bafers at the global levelE even though all other revieBing regulators cleared 
the transaction unconditionally.

SAMR’S REMEDY PROCEDURE DURING MERGER REVIEWS

XnliAe in the RX and certain other JurisdictionsE in 2hina there is no statutory difference in 
terms of timeline as to Bhether competition concerns are raised during Hhase :E :: or :::. 
GypicallyE the earliest time that concerns Bould be raised in practice is in Hhase ::E and more 
often in Hhase :::. qor cases that do not entail 2hinazspeci-c concernsE S,wP usually prefers 
not to be the -rst mover andE insteadE Baits to see Bhere other maJor Jurisdictions are headed 
in their respective revieBs. Ghey commonly eIchange revieB opinions Bith other regulators 
through BaiversE although still very much maAe their oBn independent decisions.

qor cases that are noti-ed through the ordinary procedureE S,wP seeAs local staAeholdersO 
vieBs on the transaction. Ghis is a formal process that involves S,wP sending letters 
to the relevant staAeholdersE including 2hinese customersE suppliersE competitors )usually 
through consultation Bith trade associationsC and important ministriesE such as the 
winistry of :ndustry and :nformation Gechnology and the National &evelopment and 
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Peform 2ommission. 2omments received form a critical element in S,wPOs formulation of 
concerns.

8nce S,wP has formed its concernsE it Bill convene a short statezofzplay meeting to 
formally convey those concerns to the parties. S,wP does not typically suggest appropriate 
remediesE but instead identi-es the issues to be resolved. Ghe parties must formulate and 
deliver a proposal to S,wP to address those concerns. Ghere is no formal timeline for 
delivery of a remedy proposalE but after this point S,wP typically Bill not be receptive to 
purely legal argumentation pushing bacA on the formal concerns. Xnless S,wP actively 
pauses the revieB clocA as discussed aboveE the clocA continues to run Bhile the parties 
prepare and negotiate remedy proposals Bith S,wP.

:n practiceE for highzpro-le cases Bith concerns already raised by the R2 and the XS &8D 
or qederal Grade 2ommissionE the parties may choose to proactively engage Bith S,wP to 
initiate remedy conversationsE even before S,wP oQcially raises any concerns. Ghere is no 
statutory guideline on hoB this process BorAsE so it remains subJect to S,wPOs discretion as 
to Bhether it is ready to engage in such discussions. Rither BayE S,wP appreciates receiving 
regular updates on revieBs in overseas Jurisdictions.

PRE-APPROVAL: REMEDY NEGOTIATIONS AND MARKET TEST

Similar to the RX and other JurisdictionsE upon receipt of a remedy proposalE S,wP Bill assess 
its effectivenessE viability and timelinessE and Bill inform the notifying party of its assessment 
outcome.[18] 8nly after S,wP receives a proposal that it considers suQcient to effectively 
address the formal concerns Bill it put that proposal to a marAet test. GhusE parties can 
eIpect from one to several rounds of feedbacA from the case team and S,wP hierarchy 
prior to S,wP even being Billing to test the proposed remedy Bith staAeholders. S,wPOs 
Supervision and Rnforcement &ivision )Bhich Bill ultimately be responsible for checAing and 
con-rming compliance Bith the remediesC Bill also often give feedbacA as to the perceived 
BorAability of the partiesO suggestions.

xith respect to marAet testingE there is no statutory timeline on this process U in practiceE 
each round of marAet testing typically taAes tBo to three BeeAsE depending on hoB fast 
S,wP can gather feedbacA from the relevant staAeholders. SubJect to the staAeholdersO 
commentsE there may be multiple rounds of marAet tests. &uring this processE S,wP plays 
more of a mediator role and Bill remain in regular contact Bith the parties to pass on any 
additional comments staAeholders have raised that still need to be addressed. Harticular 
incidentsE sanctions or legislation arising out of geopolitical tensions may cause temporary 
delays Bith or reactions from S,wP. qor eIampleE the 2hinaUXS trade disputes of the 
past yearsE coupled Bith 2hinaOs determination to achieve ]chip independenceOE have led to 
signi-cant scrutiny of semiconductor and related deals that Bent through eItended revieBsE 
Bith some abandoned due to the failure to achieve 2hinaOs approval by the dropzdead date.[19] 
S,wPOs oQcial yearly antitrust enforcement reports disclosed that in 060' tBo transactions 
Bere abandoned due to the failure to address S,wPOs competition concerns.[20]

8nce S,wP con-rms that all staAeholders are satis-ed Bith a remedy proposalE S,wP 
starts its internal administrative process for case approval. Xpon the -nalisation of the 
substantive contentE there may also be a feB rounds of bacA and forth to re-ne or polish the 
Bording of the commitments for accuracy. ,s this is an internal processE there is no statutory 
guidance on its lengthE Bhich can vary from BeeAs to several months due to the geopolitical 
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headBindsE or the additional time re•uired for the case team to gather all internal approvals 
re•uired for the decision to be published.

POST-APPROVAL: REMEDY IMPLEMENTATION

HostzapprovalE a remedy case Bill be transferred to the Supervision and (aB Rnforcement 
&ivision for remedy implementation according to Section :‘ of the Hrovisions of PevieB of 
2oncentration of XndertaAings )0604C )the HrovisionsC. &uring the remedy implementation 
periodE the parties Bill be re•uired to submit compliance reports to S,wP and the monitoring 
trusteeE Bhich are usually re•uired either once a year or every siI months as set forth in 
the approval decision. :n additionE the parties Bill need to respond to any supplementary 
•uestions raised by the trustee. :n many casesE S,wP or the trustee Bill also re•uest site 
visits or maAe intervieB re•uests Bith the companies or their customers as additional 
measures for remedy supervision.

REMEDY LIFTING: THOROUGH EXAMINATION TO ENSURE FULL COMPLIANCE

,mong the 0’ conditional decisions cleared Bith behavioural remedies since 067FE 74 
decisions )'F.7 per centC prescribed that the commitments Bould automatically eIpire at 
the end of the remedy period Bhile 7' decisions )17.% per centC re•uired the parties to apply 
for release.

Ghe criteria and process for remedy lifting under automatic eIpiration and by application 
circumstances are different. Hursuant to the HrovisionsE remedies Bith automatic eIpiration 
Bill be lifted upon veri-cation at the end of the remedy period that there has been no 
violation of the relevant decision throughout the entire remedy period. jy contrastE ]lifted by 
applicationO remedies re•uire a higher standard of proofE re•uiring the parties to demonstrate 
one of the folloBing criteriaT

– signi-cant changes have happened to the partiesk

– signi-cant changes have occurred in the competition for the relevant marAetsk

– it has become unnecessary or impossible to implement certain conditionsk or

– other relevant factors have led the remedy implementation to its sunset.[21]

Ghis is usually a much lengthier process as it re•uires S,wP to maAe a full assessment 
and deliberation of the competitive or commercial conditions that essentially override its 
previous conditional decision.

qor eIampleE in Marubeni/Gavilon )0674CE its )provisional tBozyearC hold separate remedy 
Bas not lifted until 0604E on the basis that earlier in 0600 warubeni had sold the relevant 
Lavilon grains and ingredients business to a third partyE ‘iterra (imitedE rendering the 
conditions moot.[22] GhusE in fact it tooA 76 years rather than the original tBo proposed in 
the decision for the application for lifting to be successful.

jy comparisonE in Wal-Mart/Yihaodian )0670C )remedies lifted in 0675CE[23]  w8q28w 
found thatE since 067'E the competitive landscape of the 2hina marAet for valuezadded 
telecommunication services had changed signi-cantlyE Bith increasingly loBer entry barriersE 
attracting  a  larger  number  of  neB competitors.  Ghe  decision  cited  the  winistry  of 
:ndustry and :nformation GechnologyOs ,nnouncement on (ifting Pestrictions on qoreign 
Shareholdings in 8nline &ata Hrocessing and Gransaction Hrocessing jusinesses )jusiness 
Rz2ommerceC )issued on 7% Dune 0671CE Bhich permitted foreign investors to hold an e•uity 
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percentage up to 766 per cent in the relevant industry U a policy that further promotes 
competition.

OTHER OBSERVATIONS FROM RECENT CONDITIONAL APPROVALS

MOST  TRANSACTIONS  APPROVED  WITH  CONDITIONS  IN  CHINA  ARE 
FOREIGN-TO-FOREIGN TRANSACTIONS

Ghe vast maJority of conditional decisions )’1 per cent )siI of eightC since 0604 and 
F’.’ per cent )1’ of 51C since 066FC only involve foreign )i.e.E nonz2hineseC companies as 
transaction parties. xhile some have •uestioned Bhether 2hinese companiesE especially 
statezoBned enterprisesE are de facto eIempt from diQcult merger revieBsE S,wP has 
recently demonstrated in the Shanghai Airport/Eastern Air Logistics JV decision rendered in 
0600E the Wanhua Chemical/Yantai Yongli decision issued in 0604 and the Simcere/Beijing 
Tobishi decision issued in 0604 that it Bill not shy aBay from rigorous revieBs in dealing 
Bith domestic companiesE even statezoBned enterprises. :ndeedE compared Bith the -rst 
-ve years of 2hinaOs revieB regime U Bhen 2hinese companies Bere less diligent about 
-ling transactions U over the past 70 years S,wP )and w8q28w before itC has emphasised 
repeatedly that it eIpects all companies to comply Bith the ,w(E Bhether foreign or 2hinese.

THEORIES  OF  HARM  COVER  BEHAVIOURAL,  VERTICAL  AND  CONGLOMERATE 
CONCERNS

:n the eight conditional approvals issued by S,wP since 0604E 4’.1 per cent )three of eightC 
involved only hori;ontal concernsk 70.1 per cent )one of eightC involved only vertical concernsk 
01 per cent )tBo of eightC involved only conglomerate concernsk 01 per cent )tBo of eightC 
involved only conglomerate concernsk 70.1 per cent )one of eightC involved both hori;ontal 
and conglomerate concernsk and 70.1 per cent )one of eightC Bhere S,wP departed from 
conventional practice and did not specify verticalE hori;ontal or conglomerate concerns. :n 
a breaA from longzestablished precedentE S,wPOs 0604 decision MaxLinear/Silicon Motion 
did not specify any hori;ontalE vertical or conglomerate concerns but solely focused on one 
product offered by the target company Bithout articulating a competitive theory of harm.

HORIZONTAL CONCERNS

wost  of  S,wPOs  competition  concerns stem from hori;ontal  overlaps betBeen the 
transaction parties. :n its revieB of these casesE S,wP typically pays close attention 
to the partiesO combined marAet sharesE marAet share incrementsE marAet concentration 
)Ker-ndahlzKirschman :ndeI or KK:C and additional economic analysis. :n revieBing 
highzpro-le transactionsE S,wP often engages eIternal economists to assist it Bith 
economic analysis. Pemedies re•uired by the 2hinese authority in transactions Bith 
hori;ontal concerns include both structural and behavioural remedies.

qor eIampleE in Bunge/Viterra )0601CE S,wP observed that the parties have the highest 
combined marAet shares in the relevant product marAets of imported soybean tradeE 
imported rapeseed trade and imported Bheat trade. S,wP also noted relatively high 
postztransaction KK:s and relatively signi-cant KK: increment in these three product 
marAets.  ,s a  resultE  S,wP imposed behavioural  remediesE  Bhich may be seen as 
addressing industrial policy concerns in the domestic industryE given 2hinaOs high demand 
for and reliance on imported soy beansE rapeseed and Bheat.

:n the most recent conditional decision case Synopsys/Ansys )0601CE S,wP noted hori;ontal 
overlaps betBeen the parties in the optics softBareE photonics softBare and certain R&, 
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softBare marAets. S,wP noted the partiesO high combined shares in the optics softBare 
marAet )51U’6 per cent both globally and in 2hinaCE photonics softBare marAet )51U’6 
per cent both globally and in 2hinaC and registerztransfer level poBer consumption analysis 
softBare marAet )’6U’1 per cent globally and 41U'6 per cent in 2hinaC. S,wP also observed 
the high KK:s prez and postztransaction both globally and in 2hinaE and the high technical 
barriers and signi-cant PW& investment in the R&, industry. ,s a resultE S,wP imposed both 
structural and behavioural remedies.

VERTICAL CONCERNS

S,wP focuses primarily on input foreclosure in conditional decisions involving vertical 
concernsE  but  also  sometimes  eIamines  customer  foreclosure.  qor  eIampleE  in 
Cisco/Acacia )0607CE S,wP considered ,caciaOs position in the upstream marAet for 
coherent &SHs and the heavy reliance by doBnstream customers. ,lsoE in Shanghai 
Airport/Eastern Air Logistics JV )0600CE S,wP held that the combined entity may maAe 
use of its dominant position in the upstream marAet for airport cargo terminal services 
at  Shanghai  Hudong ,irport  to  foreclose Rastern ,irOs  competitors  doBnstream.  :n 
II-VI/Coherent )0600CE S,wP identi-ed )7C the effect of input foreclosure on the doBnstream 
marAets for highzpoBer and loBzpoBer 280 lasers based on the marAet poBer ::z‘: 
enJoyed in the upstream optics marAetsk and )0C the effect of customer foreclosure on the 
upstream marAet for glasszbased optics for eIcimer lasers based on a -nding of 2oherentOs 
dominant position in the doBnstream eIcimer laser marAet. :n Simcere/Beijing Tobishi 
)0604CE S,wP found Gobishi as the only producer in the doBnstream marAet for batroIobin 
inJection in 2hina Bith a 766 per cent shareE and the combined entity may eIclude and 
restrict competition in the marAet for batroIobin inJection in 2hina by engaging in input 
foreclosure. Ghe conditions imposed by S,wP in this type of vertical case usually include the 
commitment to continue the supply and eIecution of eIisting customer contractsE among 
other things.

CONGLOMERATE CONCERNS

2ases Bhere the parties do not have hori;ontal overlaps or vertical relationships can still 
be revieBed closely in 2hina for conglomerate effects. S,wP adopts a broader de-nition of 
conglomerate effectsT any tBo products that can eventually be used in the same -nal product 
)hoBever remotelyC can theoretically be seen by S,wP as neighbouring to each other.

:n the most recent conditional clearance decisionE Synopsys/Ansys )0601CE S,wP tooA 
the vieB that ,nsysO R&, softBare business and SynopsysO R&, softBare and &esign 
:H businesses face a common customer base and have neighbouring relationships. 
S,wP stressed R&, softBare and design :H for different functions play distinct but 
highly complementary roles in the chip design and manufacturing process and identi-ed 
neighboring marAets that involved 45 functions. SimilarlyE in Broadcom/VMware )0604C and 
JX/Tatsuta )0604CE S,wP tooA the vieB that the relevant products faced the same customer 
groups and thus Bere neighbouring to each other in each revieB.

Ghe conditions imposed by S,wP are also typically seen in other conglomerate casesE 
including )most notablyC the noztying or bundling commitment and the maintenance of 
interoperability commitment. Ghe most notable eIample is United Technologies/Rockwell 
Collins )067FCE Bhere such remedies Bere imposed on a Bide range of 76 products sold to 
2hina. :n Synopsys/Ansys )0601CE S,wP imposed commitments of noztying or bundlingE the 
support of industryzstandard formatsE and the maintenance interoperability.
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NON-COMPETITION CONCERNS

,s discussed aboveE the ,w( empoBers S,wP to consider nonzcompetition concerns Bhen 
revieBing a transaction. :n recent conditional approvalsE industrial policy concerns may be 
playing an increasingly important roleE although it is diQcult to discern this strictly from the 
teIt of the decisionsE as S,wP prefers to ground all of its decisions )Bith the recent eIception 
of MaxLinear/Silicon Motion )0604CC in the language of traditional competition concerns. 
NeverthelessE some teItual clues can still be identi-ed. :n MaxLinear/Silicon Motion )0604CE 
the decision failed to identify any hori;ontal overlapE vertical relationship or conglomerate 
relationship Bith the buyerOs offerings. Ghe ]competitionO concerns discussed in the decision 
are de facto industrial policy concerns focused on 2hinese customersO Borries about supply 
securityE and indeed even include a novel condition on the parties not to add malicious codes 
in the design of the products sold to 2hinaE Bhich seems untethered from any traditional 
competitive analysis.
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ENDNOTES
[1] jefore 067FE the merger revieB function Bas undertaAen by the ,ntizwonopoly jureau at 
w8q28wE Bhich Bas transferred to S,wP amid ministerial reorganisation.
[2] Ghe term ],w(O hereinafter may also refer to the amended version in 0600E as the conteIt 
re•uires.
[3] NotBithstanding  S,wPOs  clearance  decisionE  waI(inear 
nonetheless  announced  its  termination  of  the  transaction.  See 
httpsT[[investors.maIlinear.com[presszreleases[detail[16%[maIlinearzprovide
szupdatezonzproposedzac•uisitionzof.
[4] 2hina may also adJust the Bording of the global divestiture offered in other Jurisdictions 
so that it Bill looA 2hinazspeci-c to address 2hinazspeci-c concerns.
[5] ,rticle 44)1CE ,mended ,w(.
[6] Ghe transaction Bas abandoned amid concerns raised in the Xnited States.
[7] Ghe transaction Bas abandoned after it Bas blocAed in the Xnited Mingdom.
[8] ,rticles 46 and 47E ,mended ,w(.
[9] :n Danuary 060'E the -ling thresholds in 2hina Bere increased. wost notablyE the individual 
2hina turnover threshold Bas increased from '66 million yuan to F66 million yuan. Ghis 
development has freed S,wP to some eItent from the heavy caseloadE as feBer transactions 
Bould meet the neB thresholds. KoBeverE this development does not help to shorten the 
revieB time needed in 2hina for remedy cases. ,nd S,wP Bill call in a beloB threshold 
transaction and impose remedies on it if the regulator believes that the transaction may give 
rise to competition or industrial policy concerns.
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[10] InFneon/Cypress )0606CE Illinois Tool Works Inc./MTS Systems Corporation )0607C and 
Wanhua Chemical Group/Yantai Juli =ine Chemical )0604C Bere all cleared in approIimately 
eight months.
[11] 2ases prior to 067F are published by w8q28wE Bho handled merger revieBs in 2hina 
before the agency reorganisation.
[12] ,rticle 40E ,mended ,w(.
[13] Praxair/Linde  )067FCE Novelis/Aleris  )067%CE Cisco/Acacia  )0607C  and Korean Air 
Lines/Asiana Airlines )0604C.
[14] Ghe conditions in relation to HR‘R in the Panasonic/Sanyo )066%C decision are classi-ed 
by this chapter as a structural remedyE as they essentially re•uired Hanasonic to give up its 
control rights in HR‘R )its Joint venture Bith GoyotaC.
[15] Mlein and qanE ]’7 per cent of 2hinese divestment remedies same as other regulatorsO 
)HaPP ,nalyticsE F &ecember 0607C.
[16] ,rticle 7E ,mended ,w(.
[17] qoster and (auE :n Hraise of S,wPOs jehavioral PemediesT Hreventing 8verz&eterrence in 
Llobal werger 2ontrol )CPI Antitrust ChronicleE warch 0604C.
[18] ,rticle 4% of the Hrovisions of PevieB of 2oncentration of XndertaAings )0604C.
[19] qor eIampleE AMAT/Kokusai Bas abandoned in 0607 as S,wP did not clear the deal after 
06 months. httpsT[[ir.appliedmaterials.com[neBszreleases[neBszreleasezdetails[appliedz
materialszannounceszupdatezAoAusaizelectriczac•uisition.
[20] 2hina  ,ntitrust  Rnforcement  ,nnual  Peport  )060'CE  p.  FE  available  at 
httpsT[[BBB.gov.cn[lianbo[bumen[060165[H60601656’0%411'’17F44.pdf.
[21] ,rticles 1' and 11 of the Hrovisions.
[22] See  S,wPOs  decision  to  lift  the Marubeni/Gavilon  remedy  in  0604  hereT 
httpsT[[BBB.samr.gov.cn[3des[t;gg[ftJ[art[0604[artR'F%e4%'’def5'fa5a'%a'%1
'10eeabff.html.
[23] See w8q28wOs decision to partially lift the Wal-Mart/Yihaodian remedy in 0675 hereT 
httpT[[3dJ.mofcom.gov.cn[article[;tII[067565[06756567441066.shtml.
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