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In light of today's rapidly evolving securities markets, Chairman Paul
Atkins is leading the U.S. Securities and Exchange Commission's
efforts to reevaluate Regulation National Market System, a collection
of rules governing key aspects of the U.S. equity markets. The SEC
has launched this initiative by revisiting one of Regulation NMS' most
consequential provisions: Rule 611, also known as the order
protection rule or the trade-through rule.[1]

Rule 611 requires that trading centers — i.e., national securities
exchanges, alternative trading systems, market makers, and broker-
dealers that execute orders internally by trading as a principal or
crossing orders as an agent — establish, maintain, and enforce
policies and procedures reasonably designed to prevent executions at
prices inferior to publicly available quotations displayed at other
trading centers.[2] What this means in practice is that, unless an
exception applies,[3] trading centers must attempt to access all
better-priced, protected quotations up to their displayed size.

Rule 611 has long faced criticism for imposing high compliance costs,
fostering fragmentation and constraining competition. This article
traces the evolution of Rule 611, examines the current debate Emily Bauwens
surrounding its effectiveness and considers how the SEC's emerging

Project Crypto initiative could reshape Regulation NMS for a tokenized, on-chain market
environment.

Prompting Disagreement From the Outset

In 2005, Rule 611 of Regulation NMS established intermarket protection against trade-
throughs for NMS securities. From the outset, Rule 611 was controversial.

While the dissenting SEC commissioners, which included then-Commissioner Atkins,
supported the policy goal of promoting a national market system, they viewed the rule as
inconsistent with Congress' directive to protect competition among markets.[4] Their
dissent claimed that Rule 611 would not enhance market efficiency or increase the depth of
the market, and argued that it would prevent customers from obtaining the best execution,
constrain competition and stifle innovation.[5]

The dissenting commissioners contended that a better approach would have focused on
improving access to quotations, enhancing connectivity among markets and participants,
clarifying brokers' duty of best execution, and reducing barriers to competition.[6]

The Recent Roundtable on Rule 611

On Sept. 18, the SEC hosted a roundtable to reexamine Rule 611, allowing market
participants, academics and members of the public to share their experiences and discuss

potential paths forward.[7]

Several roundtable participants and members of the public who submitted written
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comments urged the SEC to repeal Rule 611 entirely, citing high compliance and
connectivity costs, as well as concerns that the rule contributes to market fragmentation
and inhibits competition. Others recommended that the SEC revise rather than repeal the
rule. Suggestions included protecting quotes on venues that meet certain volume thresholds
or exempting large block trades.

Some proposed more ambitious reforms, including the creation of a consolidated national
limit order book to eliminate the need for market participants to aggregate quotes from
multiple venues.

Many participants noted that if the SEC were to amend or repeal Rule 611, it should
simultaneously adopt enhanced best execution requirements. This approach could preserve
one of Rule 611's perceived benefits by serving as a backstop to a broker-dealer's duty of
best execution on an order-by-order basis.

While most participants appeared to favor at least amending Rule 611, they emphasized
that the rule does not operate in isolation. Any change, they noted, must be considered
alongside related Regulation NMS provisions, including the rules relating to access fees,
market data, minimum pricing increments and order execution disclosures.

The roundtable also explored how other jurisdictions approach similar issues. Canada
maintains a rule analogous to Rule 611, but most foreign markets do not. These
jurisdictions have smaller market sizes or fewer trading venues that reduce the need for an
order protection rule, and instead tend to rely on best execution and post-trade
transparency frameworks — such as those under the Markets in Financial Instruments
Directive II.

The roundtable and comment letters reflect a wide range of perspectives and thoughtful
recommendations. Atkins' 2005 dissent, however, may still provide the most practical
roadmap for Regulation NMS 2.0 — a simplified framework focused on improving access to
quotations, reducing barriers to competition, enhancing market connectivity and clarifying
brokers' best execution duties.[8]

Implications for Crypto

Although the roundtable focused on traditional equity markets, the SEC's market structure
agenda now extends to digital assets. Earlier this year, Atkins unveiled Project Crypto,[9] an
initiative to develop proposals implementing recommendations from the President's Working
Group on Digital Assets.[10]

Project Crypto objectives include:

Establishing a regulatory framework for distributions of crypto-assets in the U.S.;
e Updating the SEC's custody requirements for registered intermediaries;

e Allowing securities intermediaries to offer a broad range of products and services
under one roof with a single license via a superapp;

e Updating SEC rules to allow on-chain software systems to facilitate automated,
nonintermediated financial market activity; and
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e Introducing an innovation exemption that would allow registrants and nonregistrants
to quickly go to market with business models and services that do not fit within the
confines of existing rules and regulations.[11]

Unlike the U.S. equity markets, digital asset markets are not centralized or intermediated in
the same manner. Regulation NMS relies on a minimum level of market interconnectedness
to function: Quotes and trade information are consolidated and distributed transparently to
all market participants, and market centers are required to route orders to other venues for
execution.

Decentralized crypto markets do not share these attributes, which makes it difficult for
digital asset market participants to comply with Regulation NMS in its current form.
According to Atkins, modernizing the U.S. securities markets includes bringing them on-
chain. His recent remarks acknowledge that enabling the trading of tokenized securities may
require amendments to Regulation NMS.[12]

Some of Project Crypto's objectives, however, could be advanced through interpretive
guidance or no-action relief, potentially including relief from Rule 611's requirements. Any
relief, however, would likely require that market participants adhere to a set of conditions
designed to uphold the rule's underlying policy goals, including, for example, conditions
designed to reinforce best execution standards.

The commission could consider granting exemptive or no-action relief to decentralized
exchange aggregators that conduct cross-venue price checks and auto-route orders to the
liquidity pools with the best prices. As a result, the orders displayed on-chain would enjoy a
certain level of price protection similar to the protection qualifying quotes received under
Rule 611.

Alternatively, the SEC could require that digital asset market intermediaries operate in
accordance with principles set forth in Financial Industry Regulatory Authority Rule 5130:
best execution and interpositioning.[13]

Under this approach, relief would be conditioned on the digital asset market intermediary
conducting reasonable diligence to ascertain the best market for the subject security. This
would include regular and rigorous reviews of the execution quality of customer orders and
the intermediary's routing logic. It could also prohibit intermediaries from internalizing
customer orders at inferior prices than those displayed on other venues.[14]

One of Project Crypto's stated goals is to promote competition, but the SEC will need to
balance innovation with fairness to existing registrants. The SEC will need to carefully
consider how any amendments could affect a diverse set of market participants and
intermediaries, each with distinct incentives, business models and technological
capabilities.[15]

Several SEC-registered intermediaries have already begun developing frameworks for
tokenized securities trading. Nasdagq, for instance, recently filed a rule proposal to permit
tokenized securities trading within existing regulatory boundaries.[16]

The SEC will also need to leave room for ongoing innovation in the securities markets by
adopting technology-neutral rules that are flexible enough to accommodate ongoing
innovation without disadvantaging traditional market participants. Creating a framework for
both traditional and tokenized markets that maintains regulatory consistency will be key to
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preserving market integrity.
Closing Thoughts

Whatever path the SEC chooses, it will likely proceed cautiously to avoid significant market
disruptions. As Commissioner Hester Peirce noted in her statement, revising Rule 611 and
related provisions will be a challenging task.[17]

The notice-and-comment process is lengthy and deliberative. According to the SEC's
regulatory flex agenda, the commission could propose amendments to Rule 611 and other
parts of Regulation NMS in 2026.[18] It could take years for the SEC to adopt a revised set
of comprehensive market structure rules.

In the meantime, the SEC may take what Atkins described in July as a "regulatory posture
... calibrated to meet innovation with thoughtfulness rather than fear,"[19] and issue
targeted guidance, no-action relief and temporary exemptions that advance the core policy
objectives of both Regulation NMS and Project Crypto.
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