
The Equal Employment Opportunity 
Commission (EEOC) has returned to 
full decision-making capacity after 
nearly a year of limited operations. 
On Oct. 7, 2025, the Senate 

confirmed Brittany Panuccio as Commissioner, 
restoring the agency’s quorum for the first time 
since January. This appointment established a 
Republican majority led by Acting Chair Andrea R. 
Lucas, with Democratic Commissioner Kalpana 
Kotagal completing the three-member voting 
bloc. The restored quorum enables the EEOC to 
authorize certain types of litigation, issue and 
rescind regulations and guidance and formally 
set enforcement priorities under Title VII of the 
Civil Rights Act of 1964.

The confirmation followed months during which 
the EEOC operated with only two members, after 
President Trump removed former Democratic 
Commissioners Jocelyn Samuels and Charlotte 
Burrows in January.

Although the EEOC continued to investigate and 
mediate charges and issue notices of right to sue, 
the absence of a three-member quorum prevented 

the agency from authorizing systemic or pattern 
or practice litigation, amending regulations or 
issuing new enforcement guidance. With a full 
commission once again in place, the EEOC 
is expected to move forward with an agenda 
consistent with the Trump administration’s 
priorities through policy, technical assistance 
and enforcement.

The EEOC’s Role in the Administration’s 
Policy Agenda

The Trump administration has positioned 
the EEOC as a key agency in implementing its 
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enforcement priorities, and the restoration of 
the quorum comes at a time of heightened 
enforcement and increased scrutiny of diversity, 
equity and inclusion (DEI) programs.

In a Jan. 21, 2025 press release issued in 
the first days of the administration, Acting 
Chair Lucas identified the EEOC’s priorities as 
“rooting out unlawful DEI-motivated race and 
sex discrimination; protecting American workers 
from anti-American national origin discrimination; 

defending the biological and binary reality of sex 
and related rights, including women’s rights to 
single sex spaces at work; protecting workers 
from religious bias and harassment, including 
antisemitism; and remedying other areas of 
recent under-enforcement.”

This statement marked one of the 
administration’s earliest articulations of a shift 
in federal antidiscrimination law interpretation, 
setting the tone for the EEOC’s subsequent 
realignment of its guidance and policy priorities.

With its capacity restored, the EEOC is 
positioned to act on enforcement priorities 
that had been deferred, and the agency is 
expected to swiftly revisit and revise several 
areas of guidance issued during the Biden 
administration. Among the first actions 
expected are revisions to its 2024 Enforcement 
Guidance on Harassment in the Workplace, 

which has been the subject of both executive 
and judicial scrutiny.

On Jan. 20, 2025, Trump signed an Executive 
Order (“Defending Women from Gender Ideology 
Extremism and Restoring Biological Truth to the 
Federal Government”) directing federal agencies 
to promptly rescind agency documents that 
recognized gender identity as distinct from 
biological sex, among others. Exec. Order No. 
14,168 (Jan. 20, 2025).

The Executive Order specifically identified the 
EEOC’s 2024 Enforcement Guidance as among 
the documents to be reviewed and revised. Soon 
after, on May 15, 2025, the U.S. District Court for 
the Northern District of Texas in Texas v. EEOC, 
No. 2:24-CV-173-Z, 2025 WL 1414332 (N.D. Tex. 
May 15, 2025), vacated the sexual orientation and 
gender identity portions of the 2024 Enforcement 
Guidance, holding that the guidance unlawfully 
expanded Title VII’s definition of “sex.”

The EEOC is also expected to revisit its 2024-
2028 Strategic Enforcement Plan, adopted 
during the Biden administration, which outlined 
enforcement efforts aimed at addressing 
discrimination against immigrant and migrant 
workers, racial minorities, racial or ethnic groups, 
and LGBTQI+ individuals.

In addition, the EEOC will likely reexamine 
its interpretative guidance implementing 
the Pregnant Workers Fairness Act and the 
accompanying final regulation issued in April 
2024, which requires employers to provide 
reasonable accommodations for known 
limitations related to pregnancy, childbirth or 
related medical conditions unless doing so 
would impose undue hardship. Acting Chair 
Lucas, who has publicly opposed the rule and 
voted against its adoption, has stated that the 

With a full commission once again in 
place, the EEOC is expected to move 
forward with an agenda consistent with 
the Trump administration’s priorities 
through policy, technical assistance and 
enforcement.



December 4, 2025

regulation interprets the phrase “pregnancy, 
childbirth, or related medical conditions” more 
expansively than the statute permits.

DOJ Memorandum on Unlawful 
Discrimination

The Department of Justice (DOJ) has likewise 
played a central role in the administration’s 
approach to federal antidiscrimination law 
and DEI programs. On July 29, 2025, the DOJ 
issued a memorandum entitled “Guidance for 
Recipients of Federal Funding Regarding Unlawful 
Discrimination,” directed to all federal agencies. 

The memorandum provides that any policy or 
practice distinguishing among individuals based 
on protected characteristics may violate federal 
antidiscrimination laws, including Title VII of 
the Civil Rights Act, Title IX of the Education 
Amendments of 1972 and the Equal Protection 
Clause of the Fourteenth Amendment.

The DOJ memorandum emphasizes that a 
program’s legality does not depend on whether 
its purpose is to promote inclusion or address 
historical inequities.

The memorandum identifies as potentially 
unlawful a broad range of practices often 
associated with DEI programs, including 
preferential treatment based on protected 
characteristics, the use of facially-neutral 
criteria that serve as a proxy for protected 

traits—such as “cultural competence,” “lived 
experience” and geographic targeting—and 
workplace trainings or activities that categorize 
or separate participants based on protected 
characteristics.

The memorandum also specifically highlights 
practices such as race-based scholarships or 
programs, “diverse slate” hiring requirements, 
and workplace trainings that single out, demean 
or stereotype an individual based on protected 
characteristics as examples of potential unlawful 
discrimination. The memorandum warns that 
any federally funded entity engaged in practices 
identified as potentially unlawful risks the loss of 
federal funding.

The DOJ also cautions that any federally funded 
entity that “knowingly fund[s]” discriminatory 
practices by contractors, grantees or other 
third parties is subject to potential liability. The 
DOJ’s approach signals a broad shift toward 
heightened enforcement and scrutiny of policies 
that differentiate individuals by protected 
characteristics, even for inclusionary purposes. 
The DOJ’s focus on facial neutrality mirrors 
the interpretative framework taking shape at 
the EEOC, which, with a functioning quorum, 
can move to implement that approach through 
regulatory and litigation efforts.

Coordinated Enforcement Across 
Federal Agencies

On March 19, 2025, the EEOC and the DOJ issued 
a joint technical assistance document entitled 
“What To Do If You Experience Discrimination 
Related to DEI at Work,” which provided the first 
indication of the administration’s coordinated 
enforcement approach to civil rights enforcement.

The document identifies four general ways in 
which DEI programs may violate Title VII: through 
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disparate treatment, when employers take an 
action motivated by a protected characteristic; by 
limiting, segregating and classifying employees 
based on protected characteristics in a way that 
deprives them of employment opportunities; 
by harassment, when an employee is subject 
to unwelcome remarks or conduct based on a 
protected characteristic; and retaliation, including 
against employees who oppose or decline to 
participate in programs related to DEI.

On the same day, the EEOC issued a companion 
technical assistance document entitled “What You 
Should Know About DEI-Related Discrimination 
at Work,” which provides questions and answers 
for employees who believe they have experienced 
discrimination related to DEI at work. The 
document includes examples of workplace 
policies that may implicate Title VII or other 
federal antidiscrimination laws, including hiring 
or promotion decisions influenced by protected 
characteristics, mentorship or leadership 
programs limited to certain demographic groups 
and affinity or networking groups restricted to 
only those from certain backgrounds.

Looking Ahead
In the months ahead, the EEOC is expected 

to move forward with formal rulemaking, 

withdraw or modify prior guidance and pursue 
litigation that further clarifies the boundaries 
of lawful DEI activity. Employers should 
anticipate that the EEOC and DOJ will closely 
examine workplace programs and policies 
that consider protected characteristics, even 
when framed as efforts to promote inclusion 
or representation.

Employers should ensure that all workplace 
policies are grounded in neutral, merit-based criteria 
and supported by clear business justifications 
consistent with Title VII’s requirements.

As the Commission resumes full operations, 
its next actions are expected to align closely 
with the enforcement priorities reflected in 
Trump’s executive orders and the broader 
policy initiatives of the Trump administration. 
Employers should anticipate near-term action 
in the form of revised guidance, coordinated 
enforcement initiatives and litigation that 
further defines the permissible boundaries 
of DEI-related practices.
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