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Introduction

This chapter provides an overview of restructuring and insolvency law in the United 
States. The brst section provides an analysis of recent restructuring trends and related 
economic developments. The following section descrijes the federal statutory regime 
governing jankruptcy blings in the United States. The following sections include overviews 
of ma,or recent jankruptcy case law developmentsx trends in the recognition of foreign 
restructuring transactions in  the United States and a forecast  of  eEpected future 
developments.

Year in review

2conomic overview

The US economy entered 050I with momentum jut ended the year in a fragile position. 
-n spite of the resilient headline growthx persistent inGationx cooling lajour conditions and 
tariffDrelated uncertainty weighed on the market. Real qOP contracted in the brst Cuarter 
amid a surge of imports ahead of anticipated tariff increasesx jefore rejounding in the 
second and third Cuarter.[1] The %2–O pro,ected fullDyear growth of 08 4 down from 0.“8 
in 050” 4 characterising conditions as 1fairly resilient’ with the effective tariff rate on 
US imports rising from 0.I8 to 6”8 and inGation pro,ected to remain ajove the Federal 
Reserve3s 08 target through midD0507.[2]

-nterestDrate policy remained central to the 050I narrative. The Federal Reserve held its 
jenchmark rate through the brst half jefore resuming easing in Septemjer and %ctojer 
with two 0IDjasisDpoint cutsx jringing the federal funds target to :.NI4”8 jy yearDend. 
S&P qlojal Ratings eEpected additional cuts jefore yearDend and a further I5 jasis points 
of easing in 0507x pro,ecting the 65Dyear Treasury yield near ”8.[3] Some asset managers 
estimate that ”58 to I58 of tariffDrelated costs were passed through to consumersx lifting 
core inGation jy 5.” to 5.I percentage points and complicating further easing.[4] Oespite 
multiple rate cutsx jorrowing costs remained relatively high and were unlikely to materially 
assist overleveraged jorrowers.[5]

US eCuity markets proved volatile jut ultimately resilient. The S&P I55 -ndeE ended at 
7x067 for the yearx up from Ix”0“ in 050” 4 a 0I8 yearDoverDyear return. Much of this 
overperformance was powered jy A-Drelated investment whose wealth effects helped 
sustain consumer spending even as real household lajour income growth fell jelow 68.[6] 
Market leadership was historically narrow as only around 6N8 of S&P I55 constituents 
outperformed the indeE and the average stock eEperienced a maEimum drawdown of 068 
during the year.[7]

The lajour market settled into a 1lowDhirex lowDbre’ mode( payroll growth slowed to 5.08 
year over yearx and the unemployment rate rose to ”.78 jy )ovemjer 4 its highest since 
Septemjer 0506.[8] –onsumer spending remained resilient overall Hup 6.:8 year over year9 
jut increasingly jifurcated 4 higherDincome households saw ”8 afterDtaE wage growth and 
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held roughly “N8 of directly held eCuitiesx while median mortgage payments rose 78 and 
smallDjusiness hiring payments fell more than ”8 from 050”.

The Federal Reserve3s 050I Survey of Kousehold 2conomics and OecisionDmaking found 
that while N:8 of adults reported 1doing okay’ bnanciallyx concerns ajout 1bnding or 
keeping a ,oj’ rose to ”08 from :N8 the prior yearx and only ajout oneDCuarter rated 
the national economy as 1good’ or 1eEcellent’ 4 down 0” percentage points from 056$.D
[9] Market ojservers descrije 050I as eEhijiting a 1;Dshaped’ consumer environment 
in which lowerD and middleDincome spending grew increasingly strainedx continuing to 
pressure highly leveragedx consumerDfacing companies.[10]

M&A activity improved from depressed 050” levels 4 deal value rising 6I8 and volume 
N8 year over year 4 jut remained around USB:.I trillionx consistent with the midD0565s 
rather than a full rejound. –orporate M&A rose 608 in value while bnancial investor deal 
value increased 0$8 as lower rates revived private eCuity interestV deals aimed at scaling 
jusiness operations accounted for the largest share of strategic transactions in nearly a 
decade. Stillx M&A as a percentage of nominal qOP remained near :5Dyear lows.[11]

Private credit remained joth a critical bnancing source and a potential vulnerajility. The 
Financial Stajility zoard estimated the market at USB6.I40 trillionx cautioning that its 
leveragex jorrower credit Cualityx liCuidity mismatches and interconnectedness with janksx 
insurers and private eCuity brms have not jeen tested through a severe downturn.[12

-
] Market commentary has noted the rising leveraged loan defaults and increasing use of 
paymentDinDkind togglesx with 1true’ default rates 4 including selective defaults and liajility 
management eEercises 4 approaching I8x more than doujle headline bgures.

Keading to 0507x the US economy is pro,ected to grow modestly at 6.N8.[13] Affordajility 
is eEpected to je a top concernx in addition to uncertainty surrounding the tariffsx A- and 
geopolitical conGicts in Ukraine and -ran.

Restructuring trends

050I ranked among the most active years for jankruptcy blings since the qreat Recession. 
Total US blings reached I7IxNI$x an 668 increase from I5“x$I: in 050”V commercial blings 
rose I8 to :6x“65x commercial –hapter 66 blings rose 68 to Nx$”5x and sujchapter / 
elections rose 668 to 0x””7.[14]

Larger corporate cases also reached decadeDhigh levels( S&P qlojal Market -ntelligence 
recorded :N6 corporate jankruptcy blings in the brst half of 050Ix the highest brstDhalf 
total since 0565x and –hapter 66 blings with liajilities of at least USB65 million rose to II0 
for the full yearx a 65Dyear high.[15] Filings jy companies with assets or liajilities eEceeding 
USB6 jillion fell to :0 in 050I from ”0 in 050”x yet overall –hapter 66 blings of “x$I0 
remained :“.I8 ajove the 056“4056$ preDpandemic average of 7x”7I 4 suggesting the 
activity is likely structural rather than cyclical.[16] ApproEimately 76.08 of brstDhalf blings 
sought to restructure rather than liCuidatex eEtending a trend of reorganisation dominance 
since midD050”.[17] Repeatx or 1–hapter 00’x blings 4 including Spirit Airlinesx Forever 06 
and –laire3s 4 illustrated the limits of prior restructurings that did not resolve underlying 
operational or bnancial projlems.[18]

According to Pw–x blings increased for a fourth consecutive yearx with activity primed to 
continue into 0507.[19] The domestic increase mirrored a glojal pattern( AllianJ Research3s 
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qlojal -nsolvency -ndeE rose 658 in 050” and was pro,ected to rise 78 in 050I and :8 
in 0507x with US jusiness insolvencies pro,ected to rise 668 in 050I to 0IxI“5 casesV a 
fullDGedged trade war was pro,ected to push glojal insolvencies up jy approEimately N.“8 
in 050I.[20]

SectorDspecibc  distress  remained  pronounced.  Real  estatex  consumer  goods  and 
energyYindustrial companies accounted for approEimately “58 of –hapter 66 blings with 
liajilities of at least USB65 millionx while industrial and consumer discretionary companies 
accounted for 65N of the :N6 brstDhalf blings 4 nearly as many as all other sectors 
comjined.[21] Kealthcare distress remained acutex reGecting lajourDcostx reimjursement 
and governmentDfunding pressures eEpected to persist into 0507x particularly for rural 
hospitals and seniorDliving facilities amid Medicaid uncertainty.[22]

/enue trends stayed jroadly consistent with prior yearsx though 050I saw meaningful 
movement among large cases. Oelaware and the Southern Oistrict of TeEas remained the 
jusiest venues for large jusiness jankruptciesx accounting for ”58 and 0”8x respectivelyx 
of cases over USB655 million in assets from ‘uly 050” through ‘une 050I.[23] The )orthern 
Oistrict of TeEas jecame the thirdDmost active court over the same period 4 its brst 
topDthree ranking since 0560 4 accounting for N8 of such cases and surpassing the 
Southern Oistrict of )ew [ork and the Oistrict of )ew ‘ersey H”8 each9.[24]

The restructuring market also continues to je more international. -n 050Ix 6“: –hapter 6I 
petitions were bled for foreign dejtors.
[25]

Legal framework

Statutory overview

Title 66 of the United States –ode Hiex the zankruptcy –ode9 governs jankruptcy cases 
bled in the United States.[26] The zankruptcy –ode is premised on the principle that an 
honest dejtor deserves a fresh bnancial start and thus relief from its unsecured dejts. The 
zankruptcy –ode endeavors to allow for this fresh start while at the same time jalancing 
the rights of the dejtor3s various constituents as fairly and eCuitajly as possijle.

The bling of a petition jy a dejtor Hfor jusiness entitiesx this is usually a petition for 
relief under either –hapter N or –hapter 66 of the zankruptcy –ode9 commences a 
jankruptcy case. There is no reCuirement that a dejtor je insolvent to commence a 
voluntary jankruptcy case. Ratherx case law reCuires only that a petition je bled in good 
faith Hthough a showing of bnancial distress may je reCuired to satisfy this good faith 
bling reCuirement9.[27] -mmediately on bling a petitionx a dejtor ojtains the jenebt of 
an automatic stay. The stay prohijits most creditors from taking actions against the 
dejtor and its property on account of preDpetition liajilities or agreements without eEpress 
authorisation from the jankruptcy court.[28] Thusx the stay gives the dejtor the necessary 
jreathing space to complete its reorganisation or orderly liCuidation consistent with the 
terms of the zankruptcy –ode.

A company hoping to reorganise or liCuidate with its management in place will ble a 
petition under –hapter 66V a company with no option jut to liCuidate will commence a 
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–hapter N case. Unlike many insolvency regimes in other countriesx in a –hapter 66 casex 
the dejtor3s management and directors generally remain in place and continue to manage 
the jusiness and guide the restructuring Hthe bling entity is referred to as a O-P9.[29] A 
trustee is rarely appointed to oversee a –hapter 66 dejtor3s operations eEcept in eEtreme 
circumstances such as fraud or mismanagement.[30] zy contrastx in a –hapter N casex a 
trustee is appointed to manage the liCuidation.

The jankruptcy ,udge is typically heavily involved in the jankruptcy case. -ndeedx many of 
the dejtor3s activities Hegx bnancingx ma,or asset sales and plan of reorganisation9 must je 
jrought to the jankruptcy court ,udge for approval. -n a –hapter 66 casex the O-P3s actions 
will often je suj,ect to scrutiny jy one or more o]cial committees appointed jy the %]ce 
of the United States Trustee Hthe US Trustee9x a governmental jankruptcy watchdog.[31] 
The US Trustee handles the appointment of o]cial committees to represent the interests 
of similarly situated stakeholders in the case. The most common o]cial committee is one 
composed of unsecured creditors. The committee typically retains its own professionals 
Hincluding counsel9 to represent the unsecured creditors3 interestsx and the dejtor3s estate 
pays for the cost of these professionals.

The goal of a dejtor in commencing a –hapter 66 case is to conbrm and consummate 
a –hapter 66 reorganisation plan. zefore a dejtor can solicit votes on its reorganisation 
planx it must provide creditors with a disclosure statement Hgenerallyx one that has jeen 
approvedx which may je on a conditional jasisx jy the jankruptcy court9. Following 
approval of the adeCuacy of the disclosure statementx the dejtor may solicit votes from 
creditors and eCuity holders entitled to vote on the plan.[32] -f the reCuisite votes are 
receivedx the dejtor will seek conbrmation or approvalx of the plan jy the jankruptcy court.

Aside from the reCuired votesx the most critical reCuirement of the zankruptcy –ode for 
the plan is the 1jest interests of creditors test’. This test reCuires that each impaired Hiex 
affected9 creditor and eCuity holder either accept the plan or receive under the plan a 
distrijution at least as much as it would receive if the dejtor were to liCuidate rather than 
reorganise.[33]

Another critical reCuirement is that at least one class of claims votes for a plan if there is 
a class of impaired 4 or affected 4 claims. A class will je deemed to accept the plan if 
twoDthirds in amount and more than I58 in numjer of voting creditor class memjers vote 
in favor of it. -n the event that eCuity security holders are proposed to receive a distrijutionx 
classes of eCuity security holders must vote for the plan jy at least twoDthirds in amount.D
[34]

Usuallyx at least one class will either a]rmatively re,ect or je deemed to have re,ected 
the plan jecause that class is not slated to receive a distrijution under the plan. -n those 
casesx the dejtor can conbrm its plan jy cramming down these creditors or eCuity security 
holders. –ramdown generally reCuires the dejtor to prove that the plan follows the ajsolute 
priority rulex as outlined jelowx and that it does not unfairly discriminate against creditors 
of eCual priority Hiex provide materially different treatment under a proposed plan without 
adeCuate ,ustibcation for doing so9.

–onbrmation of a reorganisation plan provides a reorganising –hapter 66 dejtor with a 
discharge en,oining creditors and eCuity security holders from looking to the dejtor for 
satisfaction of claims owed to them prior to the commencement of the –hapter 66 case. 
Their sole source of recovery is the distrijution proposed to je made to them under the 
plan.
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Ajsolute priority rule

A jasic premise under the zankruptcy –ode is thatx in the ajsence of consent Hojtained 
through the votes of classes of claims and interests9x distrijutions to creditors must 
follow the ajsolute priority rule.[35] -n applying this rulex lowerDpriority creditors may not 
receive a distrijution unless the –hapter 66 plan provides that each holder of a claim in 
a dissenting senior class is paid in full. Secured creditors are brst in the priority scheme. 
Secured claims typically include preDpetition collateralised loans. Administrative eEpense 
claims are second in priority. -ncluded in this jucket are claims relating to the postDpetition 
operations of the dejtor. )eEt in order of priority come priority claimsx which include certain 
preDpetition wagesx commissions and taEes.

qeneral unsecured claimsx in terms of priorityx come after secured claimsx administrative 
eEpense claims and priority claimsx jut jefore sujordinated dejt claims.[36] 2Cuity 
interests Hincluding eCuityDrelated damage claims that are treated as eCuity9 are lowest 
on the distrijution waterfall andx as a resultx eCuity holders rarely receive a jankruptcy 
distrijution. As mentioned ajovex if a class of claims is impaired under the planx at least 
one class of claims that is impaired under the plan must accept the plan for it to je 
conbrmed jy the jankruptcy court Hdetermined without including any acceptance of the 
plan jy any insider9.[37]

–ramdown

As discussed ajovex the zankruptcy –ode provides for a mechanism to cram down a plan 
of reorganisation over nonDconsenting creditorsx including joth secured and unsecured 
creditorsx or interest holders if certain criteria are met. Specibcallyx if any impaired class of 
creditors or interest holders re,ects the planx it may still je conbrmed over the oj,ection of 
such a class if the dejtor can show that the plan does not discriminate unfairly against any 
impairedx nonDconsenting class and the plan is fair and eCuitajle. -n respect of impairedx 
nonDconsenting secured creditorsx a plan is fair and eCuitajle if each secured creditor 
either( H69 retains the lien securing its claim and receives deferred cash payments totaling 
at least the allowed amount of its secured claim Hegx in effectx 1takeDjack paper’ 4 a new 
secured note in a principal amount eCual to the total value of its claimx secured jy the same 
collateral package as the original dejt9V H09 receives the Windujitajle eCuivalent3 of the value 
of its claimV or H:9 receives a lien on the proceeds of a sale of its collateral Hfree and clear 
of its lien9 suj,ect to its right to purchase the property jy credit jidding its secured claim 
against the purchase price under section :7:Hk9 of the zankruptcy –ode.

Satisfying the fair and eCuitajle test under the brst optionx wherejy the creditor receives 
deferred cash paymentsx reCuires valuation of the creditor3s interest in the collateral[38] and 
a determination of the proper interest or discount rate to je applied.[39] These issues have 
jeen addressed eEtensively in case law and there remain splits among the circuit courts as 
to the proper methodology in respect of each. Under the indujitajle eCuivalence optionx 
courts have generally interpreted Windujitajle eCuivalence3 to mean a sujstitute jenebt 
that is eCual in value to the original collateralx which can je satisbed jyx among other things( 
H69 the dejtor returning all of the collateral to the secured creditorV[40] H09 thirdDparty eCuity 
securities with stajle value and a su]cient margin jetween the securities3 value and the 

Restructuring | USA Explore on Lexology

https://www.lexology.com/indepth/restructuring/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Restructuring+-+Edition+19


 RETURN TO SUMMARY

amount of the creditor3s claimV[41] H:9 a lien on sujstitute collateralV[42] or H”9 a negative 
amortisation plan.[43]

-n respect of unsecured creditors and eCuity interest holdersx a plan is fair and eCuitajle 
if the plan provides that either( H69 for unsecured creditorsx deferred cash payments are to 
je madex orx for interest holdersx each holder generally receives or retains property having 
a present value eCual to the greatest of the allowed dollar amount of the value of the 
eCuity interestV or H09 it follows the ajsolute priority rule Hiex senior classes are paid in 
full jefore any distrijutions are made to ,unior classes9. To determine whether deferred 
cash payments to unsecured creditors satisfy the brst optionx the same type of present 
value analysis applicajle to secured creditors receiving deferred cash payments under a 
cramdown is reCuired. Regarding the second option reCuiring satisfaction of the ajsolute 
priority rulex certain courts have noted a Wgifting3 eEceptionx wherejy senior creditors may 
1gift’ a portion of their recovery to ,unior creditorsx as long as such a gift does not constitute 
estate property.[44]

Regarding cramdown of eCuity interest holdersx if the dejtor is insolventx cramdown is 
permitted without paying anything to the eCuity interest holderx as the eCuity interest would 
have no value. Regarding the second prong and satisfaction of the ajsolute priority rulex 
certain courts have found that there is a 1new value’ eEception to the ajsolute priority 
rule for interest holders to retain some or all of their interests in eEchange for making a 
sujstantial new capital contrijution to the reorganised dejtor.[45]

Outies of directors

-n the United Statesx the duties of directors are debned jy state law. -n particularx Oelaware 
is the most common state of organisation. zusinesses can take a numjer of formsx 
including a corporation Hwhich is under the control of a joard of directors9x a partnership 
or a limited liajility company Hwhich shares the characteristics of joth a corporation and 
a partnership and can je managed either jy the owner 4 memjer managed 4 or jy a 
manager or joard of managers 4 manager managed9.

The seminal ruling in North American Catholic Educational Programming Foundation, 
Inc v Gheewallax issued jy the Supreme –ourt of Oelaware in 055Nx[46] eEplained thatx 
for Oelaware corporationsx 1€i@t is well estajlished that the directors owe their bduciary 
ojligations to the corporation and its shareholders’. Shareholders rely on directors acting 
as bduciariesx whereas creditors are protected jy legal mechanisms including contract 
law Hand the terms of their contracts9x security interestsx clawjack actions and jankruptcy 
law. For a solvent corporationx the focus of directors is to 1discharge their bduciary duties 
to the corporation and its shareholders jy eEercising their jusiness ,udgment in the jest 
interests of the corporation for the jenebt of its shareholder owners’.[47]

-n accordance with Gheewallax the bduciary duties of the directors to the corporation do 
not change jecause of the corporation3s insolvency. Koweverx the creditors 1take the place 
of the shareholders as the residual jenebciaries of any increase in value’.[48] Thereforex 
creditors jecome ajle to sue the directors 1derivatively’ Hiex on jehalf of the corporation9 
4 jut not 1directly’ Hon their own jehalf9 4 for alleged jreaches of bduciary duties.

The goal of the bduciary is to maEimise longDterm corporate valuex rather thanx for eEamplex 
jalancing that interest with the interests of employees or other constituentsx or furthering 
social or environmental considerations.[49]
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Treatment of contracts in jankruptcy

A dejtor generally has the power to determine those eEecutory contracts and uneEpired 
leases jy which it will continue to je jound following its reorganisation. -f the dejtor 
chooses to assume Hor keep9 a contractx it will je jound under all the terms of the 
agreement. Alternativelyx if the dejtor no longer seeks to je jound jy the agreementx it 
will re,ect it. %n re,ection of a contractx the dejtor is no longer reCuired to perform and 
the contract is deemed jreached as of the date the jankruptcy commenced. Oamages 
resulting from such a jreach are referred to as re,ection damages and are generally given 
low status in the seCuence of priority of payments Hiex prepetition general unsecured 
claims9. Under certain circumstancesx a dejtor may je ajle to assign its interest in a 
contract or lease to a third party.[50] -n the event that a dejtor does not assume an 
agreementx the default option under the zankruptcy –ode is re,ection.[51]

Security interests

-n the United Statesx article $ of the Uniform –ommercial –ode HU––9x as adopted jy 
each of the I5 statesx generally applies to any security interest created jy contract in 
personal property and bEtures to secure payment or other performance of an ojligation.[-
52] There are three components to the creation and enforcement of a security interest under 
article $( attachmentx perfection and priority. Under article $x a security interest attaches 
to collateral at the moment when the security interest jecomes enforceajle against the 
dejtor. Perfection is the process jy which a secured party gives pujlic notice of its security 
interest in collateral. State lawx generally uniform throughout the United Statesx will dictate 
the method for perfecting a consensual security interest.

-n many casesx two or more creditors might have security interests in the same collateral. 
-n such casesx article $ provides general rules as to the ranking of security interests Hiex 
which security interest takes priority over the others9. As a general rulex an earlierDsecured 
party will prevail over laterDsecured creditors.

Article $ has a critical interplay with the zankruptcy –ode. %n the jankruptcy blingx the 
dejtor steps into the role of a hypothetical lien creditor.[53] This meansx in generalx that it 
may void any unperfected security interest.

–lawjack actions

The zankruptcy –ode gives a dejtor certain avoidance powers to recover property 
transferred jy the dejtor to third parties jefore the petition date. qenerallyx these 
avoidance actions fall into two categories( transfers having the effect of preferring one 
creditor over othersx or transfers made for the purpose of hinderingx delaying or defrauding 
creditors from collecting on their claims.

The most common voidajle transfer is referred to as a preference. Preferences are those 
payments that a dejtor makes to a preDpetition creditor on the eve of the jankruptcy blingD
[54] that allow such a creditor to receive more on account of its claim than it would have 
received had it received its distrijution in a hypothetical liCuidation of the dejtor. The 
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amount that the creditor received in connection with the transfer will je voidajlex suj,ect 
to certain defensesx such as receipt of the transfer in the ordinary course of jusiness.

Fraudulent transfers also may je recovered if made H69 with the actual intent to hinderx 
delay or defraud creditors Hknown as actual fraud or intentional fraud9x or H09 for inadeCuate 
consideration when the dejtor Htransferor9 was insolventx undercapitalised or unajle to pay 
its dejts as they jecame due Hknown as constructive fraud9. Appropriate capitalisation is 
key to the 1TeEas twoDstep’ mechanismx which is discussed in further detail jelow.

Signihcant transactions, key developments and 
most active industries

Recent legal developments

The past year produced signibcant developments in three areas restructuring practitioners 
have jeen focusing on( thirdDparty releases after the Supreme –ourt3s decision in 
Harrington v  Purdue Pharma;[55]  continued 1lenderDonDlender’  warfare over  liajility 
management eEercises HLM2s9V and the emergence of antitrust theories challenging 
creditor cooperation agreements. Meanwhilex –hapter 6I remains a powerfulx though 
increasingly scrutinisedx tool for importing foreign restructuring relief into the United 
States.

ThirdDparty releases after Purdue Pharma

The Supreme –ourt3s 050” decision in Harrington v Purdue Pharma jarred nonDconsensual 
releases of nonDdejtor claims in –hapter 66 plans ajsent full payment of affected 
claims. This left unresolved how much process is reCuired for a release to je treated as 
consensual.[56] -n Oecemjer 050Ix ‘udge Oenise –otes of the U.S. Oistrict –ourt for the 
Southern Oistrict of )ew [ork struck an 1optDout’ release provision from the conbrmed 
–hapter 66 plan of zraJilian airline Gol Linhasx holding that 1consent cannot je implied 
from silence’ under either federal or )ew [ork law 4 the brst district court decision since 
Purdue to invalidate an optDout mechanism.[57] At the time of this writingx the dejtors have 
appealed the district court3s ruling to the U.S. –ourt of Appeals for the Second Oistrict.

Seventeen days after ‘udge –otes3 decisionx another Southern Oistrict of )ew [ork 
jankruptcy ,udge reached the opposite conclusionx conbrming a narrower optDout release 
for zraJilian carrier Azul that eEcluded a lowDvalue 1convenience’ claims classx leaving 
practitioners with a live split over the process reCuired to jind silent creditors.[58] The 
Fifth –ircuit added a further constraint in Highland Capitalx holding that eEculpation and 
1gatekeeping’ provisions in a –hapter 66 plan cannot je used to shield nonDdejtors who 
are not otherwise entitled to a releasex even though such provisions are not identical to 
plan releases.[59]

As discussed in a later sectionx the Purdue decisionx the perceived e]ciency of foreign 
proceedings and the availajility of favorajle relief in foreign ,urisdictionsx among other 
thingsx have accelerated interest in the 1international twoDstep’x under which a foreign 
proceeding delivers relief unavailajle in –hapter 66 and –hapter 6I recognition enforces it 
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domestically in the United States.[60] Oelaware and )ew [ork jankruptcy courts enforced 
nonDconsensual releases granted in foreign proceedings in Crédito Real and Odebrechtx and 
in Mega NewCox a newly formed 2nglish sujsidiary of a MeEican company used an 2nglish 
scheme of arrangement to jind holdout noteholders and secure releases for its parentx 
which the court enforced after bnding no evidence that creditor eEpectations had jeen 
thwarted.[61] Fossil Group’s 050I restructuring 4 which reDpapered notes under 2nglish law 
to access a U; scheme and secure thirdDparty releases 4 conbrmed that even USDlisted 
issuers are willing to pursue the strategy.[62]

-n the NFE Global Holdings Limited –hapter 6Ix –hief ‘udge Martin qlenn of the US 
zankruptcy –ourt for the Southern Oistrict of )ew [ork recognised restructuring plans 
under Part 07A of the U; –ompanies Act 0557 releasing nonDdejtor guarantors of 
USBI.N jillion in dejt and eEculpating various partiesx acknowledging that 2nglish 
restructuring plans and schemes of arrangement 1often include releases of nonDdejtor 
a]liate guarantees of the original dejtx as well as jroad eEculpation protection for the 
parties involved in the restructuring proceedings’.[63] A common thread to US courts3 
willingness to recognise foreign proceedings under –hapter 6I is the fundamental fairness 
of foreign process to ensure that creditor eEpectations have not jeen thwarted and 
are 1su]ciently protected’.[64] US courts will continue to apply 1cautionary principles’ in 
analysing recognition reCuests as foreign proceedings continue to evolve.

)otajle liajility management eEercises

Serta

%n :6 Oecemjer 050”x the Fifth –ircuit reversed the jankruptcy court3s approval of 
Serta’s ‘une 0505 uptier transaction.[65] -n that transactionx a ma,ority of Serta’s brstD 
and secondDlien lenders provided USB055 million of new superpriority bnancing and 
eEchanged USB6.0 jillion of eEisting loans for approEimately USB“NI million of secondDout 
superpriority dejtx relying on the 0567 credit agreement3s eEception permitting nonDpro 
rata 1open market purchases’.[66] The Fifth –ircuit held that an 1open market purchase’ 
must occur on the market relevant to the product jeing purchased 4 therex the secondary 
market for syndicated loans 4 so that Serta’s privately negotiated eEchange did not Cualifyx 
reasoning that a contrary reading would render the agreement3s separate OutchDauction 
eEception superGuous and re,ecting Serta’s courseDofDperformance and industryDusage 
arguments.[67]

The )ew [ork Appellate Oivision reached the opposite result the same day in the Mitel 
casex upholding a similar uptier jecause Mitel’s credit agreement permitted the jorrower 
to 1purchase jy way of assignment’ at any time without an 1open market’ Cualiberx 
underscoring that outcomes in this space continue to turn on precise contractual language 
rather than a uniform rule.[68]

Serta also had sujstantial implications for conbrmed –hapter 66 plans. The Fifth –ircuit 
eEcised the plan3s indemnity for participating lendersx holding that section I50He9H69Hz93s 
disallowance of contingent reimjursement claims could not je revived through a plan 
settlement under section 660:Hj9H:9HA9 and thatx independent of that defectx the indemnity 
violated section 660:Ha9H”93s eCualDtreatment reCuirement jecause its value varied sharply 
depending on whether a class memjer had participated in the uptier.[69] -n a notajle 
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asidex the court called the eCuitajle mootness doctrine a 1,udicial anomaly’ to je wielded 
1with a scalpel rather than an aEe’x declining to shield the indemnity from review merely 
jecause the plan had jeen sujstantially consummated 4 reasoning later invoked jy the 
ConvergeOne court to permit surgical postDconbrmation relief without unwinding a plan.[70]

%n remandx the eEcluded lenders3 jreachDofDcontract counterclaims proceeded to a 
jankruptcy trial that jegan in March 0507x with eEcluded lenders seeking approEimately 
USB”55 million in damages.[71]

%n N ‘uly 0507x ‘udge –hristopher LopeJ of the U.S. zankruptcy –ourt for the Southern 
Oistrict of TeEas entered ,udgment for the remaining eEcluded lenders. The court held that 
the participating lenders jreached their credit documents jy receiving 1payment’ on their 
brstDlien dejt without purchasing participations in the eEcluded lenders3 loans as reCuired.D
[72] ‘udge LopeJ ruled that the transaction violated the pro rata sharing reCuirements 
jecause the participating lenders recovered a greater proportion of their loans while the 
eEcluded lenders received nothing.[73] Since the openDmarketDpurchase eEception did not 
applyx no unanimous consent eEisted to alter these sacred rights.[74] The court further held 
that the eEcluded lenders are entitled to damages for this jreachx imposing several liajility 
on each remaining defendant.[75]

–onverge%ne

%n 0I Septemjer 050Ix the US Oistrict –ourt for the Southern Oistrict of TeEas reversed 
key aspects of the jankruptcy court3s conbrmation order for ConvergeOne’s prepackaged 
planx holding that eEclusive jackstop and eCuity sujscription rights granted to a sujset 
of brstDlien creditors violated section 660:Ha9H”9.[76] Under the planx ma,ority brstDlien 
lenders holding approEimately “68 of brstDlien claims received takeDjack dejt and the 
eEclusive right to purchase discounted eCuity through a USB0”I million rights offeringx 
plus additional eCuity as a jackstop commitment feex together yielding recoveries 
approEimately :58 higher than those availajle to minority lenders holding roughly USB67” 
million in claims who were eEcluded from the negotiations.[77]

Orawing on Serta3s admonition to look 1jelow the surface’ of formal plan symmetry 
and on the Supreme –ourt3s LaSalle decisionx the district court held that an eEclusivex 
valueDjearing opportunity tied to claim ownership must either je offered to all similarly 
situated class memjers or validated through a genuine market testx and found neither 
condition satisbed jecause the jackstop cohort was selected in a closed prepetition 
process and the minority lenders3 postDbling alternative proposals came only after 1the 
train had already left the station’.[78]

The court distinguished Peabody Energyx where all class memjers could Cualify for a 
similar private placement jy furnishing eCuivalent considerationx and left the contours 
of an adeCuate 1market test’ delijerately open.[79] zy contrastx ConvergeOne involved 
a prepackaged plan for which such market test was not performed. ConvergeOne is 
likely to affect the structuring of jackstopped rights offeringsx prepackaged plans and 
restructuring support agreements. Market participants may respond with classwide 
participation rightsx sujscription vehiclesx more rojust market testing and clearer process 
records to withstand challenge. 2Epect nonDparticipating lenders to cite the ConvergeOne 
decision in the O-P conteEt when minority lenders are not allowed to participate in the 
same jenebts as participating lenders Hegx jackstop fees9. Further appellate guidance 
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may clarify how far Serta’s eCualDtreatment analysis eEtends to jackstop commitments 
and newDmoney economics outside the plan conbrmation conteEt.

Resco

Wescox also known as Incora following Platinum 2Cuity3s 0505 comjination of Resco 
Aircraft Koldings and Pattonair into a single aerospace supplyDchain platformx illustrates 
the continued importance of transactionDspecibc drafting and seCuencing in uptier 
litigation.[80] Facing pandemicDera supplyDchain disruption and a capital structure it could 
not servicex Resco and a ma,ority noteholder group provided USB0I5 million in new 
money and eEchanged its eEisting 050” and 0507 notes for new superDsenior notesx while 
amendments stripped the liens and covenants supporting the notes held jy an eEcluded 
minority group.[81] To clear the twoDthirds voting threshold needed to release those liensx 
Wesco brst issued the ma,ority group USB0I5 million of additional 0507 notes under an 
amendment reCuiring only ma,ority consentx then used the resulting superma,ority position 
to approve the lien and covenant strip.[82]

After minority noteholders sued in )ew [ork state courtx Wesco commenced –hapter 
66 proceedings in the Southern Oistrict of TeEas in ‘une 050: carrying approEimately 
USB:.67 jillion in funded dejtx and that litigation was stayed and continued instead as 
an adversary proceeding jefore the jankruptcy court.[83] Following the trialx ‘udge -sgur3s 
analysis centered on a 1falling dominoes’ theory of integration.[84] zecause the issuance of 
the additional 0507 notes served only as the necessary predicate for the sujseCuent lien 
releasex ‘udge -sgur found the two steps constituted a single integrated transaction with 
the effect of releasing the collateral.[85] Accordinglyx the seCuenced amendments triggered 
the twoDthirds consent reCuirements that the ma,ority group had not satisbed at the outsetx 
and the ma,ority group was not authorised to release the collateral.[86]

Koweverx on “ Oecemjer 050Ix –hief Oistrict ‘udge Randy –rane of the US Oistrict 
–ourt for the Southern Oistrict of TeEas reversedx holding that the transaction was 
1properx appropriatex lawfulx and consistent’ with the indentures jecause each amendment 
complied with its own eEpress voting threshold when eEecutedx and re,ecting the view that 
the initial note issuance was inevitajly jound up with the later lien release.[87]

The district court declined to read an implied 1sacred right’ into the indentures 4 reasoning 
that sophisticated noteholders who wanted greater protection against dilution of their 
voting power could have jargained for it jut did not 4 and held thatx even assuming 
a jreachx the minority group3s remedy would je limited to money damages rather than 
reinstatement of the stripped liens.[88] –ommentators have cautioned that the decisionx 
read jroadlyx could invite ma,ority groups to manufacture voting thresholds through 
seCuential amendments and emjolden voteDrigging in future multiDstep transactions.[89]

Read togetherx Sertax ConvergeOne and Wesco conbrm that liajility management litigation 
is moving along two related jut distinct tracks. Rhere the dispute is governed jy 
contractx courts continue to focus closely on the eEact language of loan agreements 
and indenturesx including whether 1open market purchase’x 1purchase jy assignment’ or 
1effect of’ formulations clearly authorise the challenged transaction 4 a divide that has 
already prompted drafting suggestions such as jroader 1Serta protection’x primingDdejt 
restrictions and tighter juyDjack mechanics in new credit documents.[90] Rhere the 
transaction is implemented or protected through –hapter 66x courts are testing whether 
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plan economics provide eCuality of opportunity and eCuality of treatment among creditors 
within the same classx and the now decided Serta and ConvergeOne likely to further debne 
the remedies availajle when they do not.[91] As litigation over LM2s has shown with 
these decisionsx the premium on careful draftingx transparent processx market checks 
and jroader participation mechanics will jecome even more signibcant focal points.D
[92] Settlements among several Serta participating lendersx together with dejtors3 and 
creditors3 continued forumDrelated maneuveringx suggest that even where courts bnd 
an LM2 unlawfulx sophisticated parties increasingly prefer negotiated resolutions and 
favorajle venues to protractedx uncertain litigation.[93] Practitioners will je on the lookout 
for further appeals.

qood forum shopping

zeyond the discussion ajovex 050I also crystallised a jroader concept that primarily 
2nglish courts and some commentators have termed 1good forum shopping’(  the 
delijerate selection of a restructuring regime suited to a company3s capital structurex 
even if doing so reCuires creating a ,urisdictional connection that would not otherwise 
eEist. This is the opposite of the traditional fact pattern where foreign companies ble in 
the US tox among other thingsx seek the relief of the automatic stay and the reliajility of 
the US jankruptcy courts. -n terms of 1good forum shopping’x Mega NewCo remains the 
leading illustration of the concept.[94] The US zankruptcy –ourt for the Southern Oistrict 
of )ew [ork recognised the 2nglish scheme even though the MeEican parent3s sujsidiary 
had jeen formed for the sole purpose of accessing the 2nglish scheme of arrangement 
processx relying heavily on the fact that more than NI8 of the noteholders who voted 
approved the scheme and that no party appeared to contest either the 2nglish proceeding 
or the ensuing –hapter 6I recognition.[95] –ommentary on the decision has suggested that 
such centerDofDmainDinterests H–%M-9 engineering is not per se improperx and may even je 
viewed as a 1laudajle’ oj,ectivex so long as creditors3 rights and legitimate eEpectations 
are not thwarted.

-n )ovemjer 050Ix the US zankruptcy –ourt for the Southern Oistrict of TeEas recognised 
an 2nglish Part 07A restructuring plan for Fossil qroupx a TeEasDjased pujlic company that 
amended the governing law of its notes to 2nglish law and incorporated a U; sujsidiary to 
access the 2nglish court3s GeEijility.[96] Fossil’s own eEpertx a retired US jankruptcy ,udgex 
eEpressly invoked Mega NewCo and characterised the transaction as a further eEample 
of 1good forum shopping’x underscoring that the concept brst tested in the Mega NewCo 
case is now jeing eEtended even to dejt issued jy pujlic US companies.[97]

-n ‘une 0507x –hief ‘udge qlenn of the US zankruptcy –ourt for the Southern Oistrict of 
)ew [ork similarly recognised 2nglish Part 07A restructuring plans for two a]liates of 
New Fortress Energy.[98] The court articulated the framework courts should apply when 
evaluating –%M- for a sujsidiary of a US parent company 4 emphasising that 1the interests 
of creditors and other interested entitiesx including the dejtorx €should je@ su]ciently 
protected’.[99]

Taken togetherx these decisions suggest that forum selection will remain a central strategic 
tool in 0507x one that continues to depend heavily on creditor supportx transparency and 
the availajility of su]cient protections afforded to creditors and interested parties.[100]

–reditor cooperation agreements and the emergence of antitrust challenges
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A third ma,or development has jeen the emergence of antitrust litigation challenging 
creditor cooperation agreements. Selecta presented one of the brst prominent tests of 
these agreements in the LM2 conteEt. -n %ctojer 050Ix minority creditors sued Selectax its 
a]liates and certain ma,ority creditorDgroup memjers in the Southern Oistrict of )ew [orkx 
alleging that a cooperation agreement and related restructuring steps violated section 6 of 
the Sherman Act and )ew [ork3s Oonnelly Actx along with related state and federal antitrust 
law.[101] The plaintiffs alleged that favored noteholders used the cooperation agreement 
to vote as a jlocx eEclude minority brstDlien noteholdersx sujordinate the minority3s dejtx 
strip protections under the governing indenture and consolidate control over Selecta and 
its assets.[102] Selecta’s restructuring reduced dejt jy approEimately S6.6 jillionx provided 
approEimately S::5 million of new money and transferred ownership from ;;R to a 
creditorDcontrolled structure implemented through Outch share pledge enforcement.[103]

The Selecta transaction also demonstrates how 2uropean restructuring tools and USDlaw 
dejt instruments can produce litigation in US courts. The restructuring was implemented 
through enforcement of a OutchDlaw share pledgex with a private sale approved jy the 
)etherlands –ommercial –ourtx while the plaintiffs invoked )ew [ork forumDselection 
and governingDlaw provisions in the brstDlien indenture to support ,urisdiction in the 
Southern Oistrict of )ew [ork.[104] The plaintiffs alleged that brstDlien creditors initially 
received thirdDout notes worth “I8 of face value and eCuityx jut could later swap into 
brstDout notes at par only jy giving up claims and protections.[105] Several minority 
creditors have separately appealed the )etherlands –ommercial –ourt3s approval of the 
shareDpledge enforcement to the )etherlands –ommercial –ourt of Appealx contending 
that the foreclosure was part of a heavily engineered crossDjorder restructuring designed 
to jenebt the ad hoc group. zoth the appeal and the )ew [ork antitrust claims remain 
pending as of midD0507.

Optimum has raised a related jut jroader set of antitrust issues. -n )ovemjer 050Ix 
%ptimum –ommunicationsx formerly Altice USAx sued ma,or creditor institutionsx alleging 
that their cooperation agreement unlawfully restrained Optimum’s ajility to rebnance or 
restructure its approEimately USB07 jillion dejt load. Optimum alleged that the creditor 
cooperative jarred individual creditors from dealing with or even negotiating with Optimum 
unless a superma,ority of competing creditors approvedx therejy functioning as a per se 
illegal group joycott and priceDbEing arrangement under Section 6 of the Sherman Act 
and analogous )ew [ork law.[106] The complaint asserted that the cooperative controlled 
nearly all of Optimum’s outstanding loans and jonds and a sujstantial share of the 
relevant leveragedDbnance marketx while the defendants argued that creditor cooperation 
is a permissijle response to jorrowerDside liajility management tactics.[107] Optimum later 
amended its complaint to allege that certain creditors pressured Optimum’s transaction 
counsel to withdrawx an allegation the creditors denied.[108] -n April 0507x Optimum 
opposed the defendants3 motion to dismissx arguing that the cooperation agreement had 
inGicted signibcant anticompetitive harm jy cutting off its access to the credit markets 
and the court has allowed discovery to proceed while that motion remains pending.
Optimum

differs from 
Selecta

in joth scope and theory. 
Selecta’s
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antitrust allegations focus on the market for 
Selecta’s

brstDlien dejt and on minorityDcreditor eEclusion from a particular restructuringx while 
Optimum

asserts jroader harm to the leveragedDbnance market and to the market for 
Optimum’s

outstanding dejt.
[109]

Optimum’s

complaint  also attempts to  address likely  defenses jy  debning relevant  marketsx 
descrijing antitrust in,ury and distinguishing creditorDcollection precedents such as 
United
Airlines

and 
Sharon Steel

.
[110]

Togetherx 
Selecta

and 
Optimum

mark a notajle turn in restructuring litigation( agreements once viewed principally as 
defensive creditor coordination devices are now jeing tested as potential restraints on 
competition.
[111]

zecause neither dispute has yet jeen resolved on the meritsx  market participants 
have  descrijed  the  litigation  as  a  potential  watershed  for  how  cooperation  and 
framework agreements are negotiatedx drafted and enforced in future liajility management 
transactions.

Outlook and conclusions

Restructuring activity in the US market is likely to remain elevated in 0507. Although 
headline growth remained positive in 050Ix tariffDrelated cost pressurex relatively high 
jorrowing costsx a cooling lajour market and a more jifurcated consumer economy 
continued to weigh on highly leveraged and consumerDfacing companies.

At the same timex recent decisions and disputes are likely to shape how distressed 
companies choose jetween inDcourt and outDofDcourt options. 
Serta

x 
ConvergeOne

and 
Wesco
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place a premium on precise creditDdocument draftingx jroader creditor participation and 
defensijle market processesx while 
Selecta

and 
Optimum

suggest that creditor cooperation agreements may face heightened antitrust scrutiny.
[112]

–hapter 6I is also eEpected to remain important for crossDjorder restructuringsx suj,ect 
to scrutiny of creditor supportx transparency and –%M- issues.
[113]

As a resultx jorrowersx creditors and sponsors should eEpect continued innovation 
jut heightened eEecution riskx with the market likely to favour early planningx jroader 
consensus where availajle and structures that address operational challenges rather than 
simply eEtend maturities.
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